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A comprehensive guide on sound principles, policies and pro- 
cedures in all the functions of a commercial bank. For the first 
time a concise book has been prepared for bank executives, and 
those who aspire to become executives, which discusses the functions 
of a bank from the viewpoint of the Chief Executive. It is a book 
for the generalist who is concerned with the over-all responsibility 
of bank management and also for the specialist in one or more 
phases of banking who desires to have a sound understanding of the 
major activities of bank work, outside his own field. 


A practical reference manual based on many years of actual 
executive, administrative and operating experience. 
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discusses in detail the responsibilities of directors, the 
pitfalls of bank management and operation, and the 
positive protectional and precautionary controls to 
set up so as to avoid embezzlements and defalcations. 
It contains many samples, schedules and forms used 
in undertaking an audit so that it is complete in every 
way. 


The author is a recognized authority on bank man- 
agement problems and auditing practices, procedures 
and routines. For many years has been a management 
consultant and advisor to banks and has had a career 
in banking from practical bank clerk to bank president. 
in both city and country banks, large and small. 
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Could You Lose the Principal or 
Interest on Your Mortgage Investments 
Because of Usury? 

JOHN J. REDFIELD* 


The rise in interest rates accompanying the government's 
recent tight money policy has highlighted the question of what 
fees and charges paid by a borrower to a lender might be deemed 
to be interest for the purposes of determining whether a particu- 
lar loan transaction is affected by the laws relating to usury. 
Lenders of mortgage money should be alerted to, and should 
continuously evaluate, the risk of usury inherent in mortgage 
investment operations. 


Definition of Usury 


As a matter of law, usury is defined as interest in excess of 
a legal rate charged to a borrower for the use of money. Laws 
limiting or even forbidding interest entirely first appeared in 
Biblical times, in the codes of the ancient world and have con- 
tinued in somewhat less restricted form through the colonial 
era to the present day. (Dunham v. Gould, 16 Johns. 367, 376 
(N.Y. 1890); Ryan, USURY AND USURY LAWS (1924). Such 
laws are popularly supposed to be necessary to protect the 
small consumer borrower. (Bogert, “The Future of Small Loan 
Legislation”, 12 Univ. of Chicago Law Rev. 1 (1944) and 
Caldwell Co. v. Lea, 152 Tenn. 48, 272 $.W. 715, 716 (1925).) 
In almost all states Small Loan Statutes, however, have taken 
care of rapacious “loan sharks” who attempt to secure un- 
conscionable terms from individual and needy borrowers. (See 
* Mr. Redfield is a member of the law firm of Cadwalader, Wickersham and Taft, 
New York, N. Y. 
737 
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Kramer, “Symposium, The Loan Shark Problem Today”, 19 Law 
& Contemp. Prob. 1 et seq. (1954).) In recent years, the pat- 
tern of money rates and the quality of security generally, rather 
than the bargaining power of an individual lender, fixes loan 
conditions in the mortgage field. Until the recent increase 
in interest rates resulting from the change from “easy” to “tight” 
credit, no occasion for the application of general usury laws was 
likely to arise in the mortgage field. Today the existence of 
relatively higher charges, however, has increased the danger 
that these anachronistic laws will trap an unwary mortgage in- 
vestor. (Note, 65 Yale L. J. 105 (1955) discusses general usury 


laws as an anachronism. ) 


The Penalty for Usury Varies 


As the appended schedule shows, the penalty for usury varies 
considerably from state to state. This penalty for national banks 
is limited to a forfeiture of future interest with a right to collect 
double the amount of interest legal and illegal theretofore paid 
within a two-year statutory period (see 12 USCA 86). Some 
states apply the national bank penalty to other lenders and in 
addition may provide for criminal penalties. A few provide 
for forfeiture of both principal and interest. In Bang v. Phelps 
& Bigelow, et al., 96 Tenn. 361, 34 S.W. 516 (1896), for ex- 
ample, the court found a note held by the Kalamazoo National 
Bank to be illegal and void under the law of Tennessee both as 
to principal and interest because the note provided for “interest” 
after maturity (late charge) at a rate higher than the legal rate 
fixed for all loans. This decision did not involve a mortgage 
loan, but the same principles would apply. If the loan had been 
a mortgage neither FHA insurance nor a VA guarantee would 
have protected the lender. The insurance or guarantee is con- 
ditional on the obligation insured or guaranteed being a valid 
and enforceable first lien. Even in those states which apply the 
national bank penalty where the lender does not lose his prin- 
cipal, the FHA insurance or VA guarantee would not protect 
the lender. In National Bond and Mortgage Corp. v. Mahoney, 
124 Tex. 544, 80 S.W.2d 947 (1945), the Texas Commission of 
Appeals upheld a jury finding that payments made for “services” 
incurred in connection with raising money for the loan and for 
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“brokerage” were interest under another name and allowed the 
recovery of double the amount of alleged usurious interest within 
the two-year statutory period. Obviously FHA insurance or a 
VA guarantee would not protect a lending institution from 
penalties of this kind. 


Principles Limiting Exposure to Usury 
Four legal principles exist which limit substantially a mort- 
gage lender's exposure, however, to usury. These are: 


1. In Delaware, Florida (when the interest rate is not higher 
than 15%), Illinois, Indiana, Kansas, Maryland, Michigan, Minne- 
sota, Missouri, New Jersey (except if a borrower has incorporated 
at the request of the lender and does not realize that by so doing 
he loses the defense of usury), New York (except under certain 
conditions in the case of loans secured by mortgages on one or 
two-family dwellings ), Ohio, Pennsylvania, Virginia, West Virginia 
and Wisconsin, a corporate borrower may not plead the defense 
of usury. Accordingly, in these states the question of usury is 
limited to loans made to non-corporate borrowers, such as syn- 
dicates, partnerships or individuals. 

2. Where the deed of trust or mortgage note evidencing the 
debt is negotiable under local law, the purchaser of a completely 
advanced mortgage (i.e. secondary lender), if a holder in due 
course, under the Negotiable Instruments Law, could successfully 
defend against a claim of usury in the following states: Alabama, 
California, Delaware, Florida, Idaho, Kansas, Louisiana, Maryland, 
Michigan, Minnesota, Mississippi, Nebraska, probably New Jersey, 
Ohio, Oklahoma, Pennsylvania, Rhode Island, Tennessee, Virginia, 
Washington and the District of Columbia. In some states like 
Michigan, a bond may also be negotiable. To be such a holder, 
however, the secondary lender would have to establish that it had 
no knowledge of any extra charges which a court might hold to be 
interest under another name. Most of the decisions in these states, 
however, do not involve real estate mortgages or deeds of trust, 
and, in Minnesota, the courts have sustained the validity of the 
negotiable instrument in the hands of a holder in due course, 
but have refused to enforce the mortgage securing the same. In 
other states like Arkansas, Georgia, lowa, Kentucky, New York, 
North Carolina, Texas and West Virginia, the holder in due course 
principle does not apply, and in still others the matter seems open 
or not clear. 

8. In all states which have considered the matter except pos- 
sibly Texas, ie. Arkansas, California, Connecticut, Florida, 
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Georgia, Idaho, Illinois, Michigan (in the opinion of Michigan 
counsel, although there are no cases in point), Minnesota, Ne- 
braska, New Mexico, New York, Oklahoma, Oregon, South Caro- 
lina and Washington (and possibly also in Wisconsin), where the 
interest rate is below the legal maximum, the courts permit prora- 
tion of charges collected at the loan closing over the term of the 
mortgage, to determine whether usury exists. Applying these 
principles to a 54% FHA loan, maturing in 20 years, in one of the 
relatively few states having a 6% maximum interest rate (see the 
schedule hereto appended), before any usurious charge would 
result, the item in question would have to exceed % of 1% x 20, or 
15% (less a possible reduction to reflect interest on “interest” re- 
ceived in advance). In the case of a 44% or 4%% loan, the figure 
would be even greater. Under the proration doctrine at prevailing 
interest rates usury in the out-of-state mortgage field is thus not 
likely to exist. 

4. Alabama, Arizona, Delaware, Florida, Indiana, Iowa, Kan- 
sas, Kentucky, Michigan, Minnesota, Mississippi, Missouri, Mon- 
tana, Nebraska, Nevada, New Mexico, New York, North Carolina, 
North Dakota, Oklahoma, South Carolina, South Dakota, Utah, 
Vermont, Washington, West Virginia and Hawaii have enacted, 
with minor variations, a statute sponsored by the FHA in Wash- 
ington, which, in general, authorizes locally chartered banks and 
often locally chartered building and loan associations and insur- 
ance companies (in West Virginia other institutions as well) to in- 
vest in FHA loans (and in the State of Washington, VA loans) with- 
out regard to mortgage investment restrictions generally, such as 
loan to value ratio, maturity and interest requirements. Literally 
read, this statute in addition is broad enough to exempt such 
locally chartered financial institutions from the general usury laws 
of the state involved. There is no case law construing this statute. 
Under this statute such locally chartered institutions might make 
an otherwise usurious FHA loan, whereas a local non-banking in- ' 
stitution, federal savings and loan association or an out-of-state 
lender could not. As far as national banks are concerned they 
may charge interest at the highest rate permitted by the laws of 
the state where the national bank is located, or at a rate of 1% in 
excess of the discount rate charged by the local Federal Reserve 
Bank except that a national bank may charge a higher rate. of 
interest if state chartered commercial banks in the state involved 
are permitted to do so. Therefore, this statute may permit a na- 
tional bank as well as a locally chartered financial institution to 
invest in FHA loans in the above enumerated states without 
being subject to local usury statutes. I am of the view that in 
purchasing mortgage investments from locally chartered financial 
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institutions or national banks, the secondary lender should not rely 
on this statute (in so far as it purports to repeal local usury statutes ) 
without first giving counsel an opportunity to satisfy themselves 
as to the legislative intent. In so far as New York is concerned, a 
memorandum of Joseph A. Broderick, former Superintendent of the 
New York Banking Department, to Governor Herbert A. Lehman, 
dated August 23, 1934, supports the view that the New York State 
Legislature intended that Section 201, Unconsolidated Laws, be 
interpreted literally so as to exempt these financial institutions from 
the local usury laws in so far as FHA insured mortgages are con- 


cerned, 


In conclusion, one can easily see that these four principles 
substantially limit the area where usury might otherwise apply 
in the mortgage field. Out of those states where one or more 
of these principles have been considered, Texas is the only state 
where none of these four principles appears to apply and in 
Texas the legal maximum interest rate is 10% per annum. 


Where the Risk of Usury Lies 

Aside from the easily discernible situation where a mortgage 
loan interest rate exceeds the maximum permitted in a particular 
state, the risk to a lender of a usurious transaction lies in the 
charges to the borrower which are not called interest, yet which 
the courts construe to be interest in fact. The courts recognize 
that the lender's superior bargaining position permits him to 
control matters of form. In examining any transaction for 
usury the names assigned to extra charges, such as expenses, 
discounts, commitment fees, prepayment charges or late charges, 
do not impress the courts. The substance governs. Accordingly, 
the foregoing charges will be considered against applicable 
law and regulations, first in connection with a secondary lender’s 
conventional mortgage investments, and secondly, in connection 
with an FHA and VA mortgage purchase program. 


Conventional Loans — Fees, Charges and Discounts 

Where the secondary lender purchases fully advanced con- 
ventional mortgages, new title insurance procured by it at the 
time of the recordation of the assignment would protect it from 
the defense of usury in connection with the original transaction, 
largely because the title company would take an estoppel cer- 
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tificate from the borrower at the closing. In all other cases 
in the conventional mortgage field, the mortgagee itself as the 
primary lender, or its counsel, must necessarily know, and thus 
can control, fees and charges out of which the claim of usury 
might flow. 

The following general principles apply in analyzing the 
various types of extra charges in order to determine whether 
usury exists. 

Out-or-PockET EXPENSES AND OVERHEAD CHARGES 


Charges made to reimburse a lender for reasonable closing 
expenses actually incurred are not deemed interest for usury 
purposes, except in Michigan where the maximum legal rate is 
7% and where local counsel advises the proration doctrine ap- 
plies. Thus, attorneys’ fees, mortgage recording taxes and title 
company charges are not considered interest. As the court in 
Vee Bee Service Co. v. Household Finance Corp., 51 N.Y.S.2d 
590 (1944), aff'd 269 App. Div. 772, 55 N.Y.S.2d 570 (1st Dept. 
1945), however, points out (at p. 605): 


“A lender may not exact extra charges from the borrower be- 
yond the statutory rate, to reimburse it for a part of its general 
overhead expenses of carrying on its lending business.” [emphasis 
supplied] 

Discounts 


Where the original borrower is required to absorb a discount 
of such size that the maximum legal rate is exceeded when the 
discount is added to the contract rate, usury results. 

Where the original borrower receives the proceeds of a loan 
at par (or at a lesser amount which, if paid by the borrower, 
translated into a rate of interest and then added to the contract 
rate of interest does not exceed the legal rate) and where the 
loan is then purchased at a discount, no usury results in so far 
as the borrower is concerned. As WEBB, ON USURY indicates 
(Sec. 182), “The true test is whether the transaction is purely 
a purchase of the mortgage or in fact a loan upon its security.” 

The courts, however, seem to construe the usury provisions 
in the National Banking Act referred to above (12 USCA 86) 
to apply not only to discounts paid by the original borrower, but 


Sibson tna an 
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also to discounts on loans purchased from third persons (see 
Danforth v. National State Bank of Elizabeth, 48 F. 271 (CCA 
3rd—1891) ). 


COMMITMENT FEES 


No reported decisions appear to have passed directly upon 
the question of the extent to which commitment fees might be 
treated as interest for the purpose of determining the existence of 
usury. 

I feel, however, that the courts would hold that a borrower 
could reasonably compensate a lender for the risk it assumes 
that the interest rate, yield and security terms will be more 
favorable to lenders at the time of closing than at the time of 
the issuance of a commitment. A showing that a particular 
commitment fee is reasonable, customary and in line with that 
charged by other lending institutions generally for assuming 
this risk should be sufficient successfully to meet a claim that the 
charge in question was in fact interest under another name and 
that the loan was therefore usurious. The foregoing would seem 
to apply equally to all types of forward commitments, including 
standby commitments. 

In instances where there is doubt about the application of 
the foregoing principles to a particular case, some lending in- 
stitutions have adopted the practice of providing in their com- 
mitments for the refunding of all or a part of the commitment 
fee in the event that the loan closes (which in the case of a 
“standby” is unlikely). Of course, if the lender receives a 
“standby” commitment fee but never makes a loan, no usury 
results. 


PREPAYMENT PREMIUMS 


In Arkansas, California, District of Columbia, Florida, 
Georgia, Missouri, Mississippi, New York, North Carolina, Okla- 
homa, Pennsylvania, Rhode Island, South Carolina, Washing- 
ton, and probably Virginia, prepayment premiums are not 
construed to be interest under another name whether provided 
for in the mortgage or subsequently agreed to, and so do not 
involve usury. In Kentucky, the cases are in conflict and in 
Texas where the legal maximum rate is 10% the law is not clear. 
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LaTE CHARGES 


The RESTATEMENT OF THE LAW OF CONTRACTS, 
Sec. 536, states the majority view: 


“Sec. 536. Bargain for Excessive Interest After Maturity. 

“Unless especially forbidden by statute a provision in a bargain 
for a loan that after maturity interest at a higher rate shall be 
charged than is permissible before maturity does not render the 
bargain usurious unless the parties when entering into it contem- 
plate that the loan shall not be paid at maturity.” 


Idaho, Iowa, probably Kansas, Maine, probably Maryland, 
Minnesota, Nebraska, New York, probably Oregon, Pennsyl- 
vania, probably South Carolina, Utah, Virginia, Washington 
and Wisconsin have adopted this view. Although generally the 
decisions do not deal with late charges during a grace period, 
it is believed that in principle such charges during such grace 
period would not be deemed interest under another name. 
Decisions in Missouri, South Dakota, Tennessee and Texas 
express the minority view to the effect that late charges may 
make the loan usurious if they exceed the maximum legal rate 
of interest, when added to the contract rate of interest. This 
view is difficult to understand because a borrower should not be 
permitted to make a loan usurious through his own default. 


FHA and VA Mortgage Investments 


The National Housing Act of 1957 and the Servicemen’s 
Readjustment Act of 1944 limited maximum interest rates on 
FHA and VA mortgages to 5 1/4% and 4 1/2%, respectively. 
The recently enacted Sparkman bill (Senate 3418) has raised 
the VA interest rate to 4 3/4%. Since both the FHA and VA 
interest rates are well below 6% (the lowest maximum permitted 
in any state), usury is only likely to arise in connection with 
such loans by virtue of the payment by the borrower of fees and 
charges which the courts deem interest for the purpose of de- 
termining the existence of usury. The nature of the fees and 
charges authorized by administrative regulations will now be 
considered in the light of the principles discussed heretofore and 
the schedule appended setting forth in summary form the usury 
laws in the various states, Alaska, Hawaii and Puerto Rico. 
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If the documents evidencing the loan disclose an excessive 
interest rate under the principles already discussed, reviewing 
counsel should detect the charges and the secondary lender 
under the terms of its commitment should have an opportunity to 
reject the loan. If the face of the papers do not disclose excessive 
charges, they would obviously not come to the attention of 
reviewing counsel. 

A servicing contractor's blanket bond is often taken out to 
protect a secondary lender against loss arising from “under-the- 
table” or hidden charges. The express warranty customarily 
made by the original lender at the time of assignment that there 
are no defenses, offsets or counterclaims to the Bond (or Note) 
or Mortgage, available to the mortgagor, and the implied war- 
ranty that the secondary lender's assignor had no knowledge 
of any fact that would impair the validity of the instrument, 
would also protect the secondary lender in these circumstances. 
Usually, in the case of interstate and intrastate purchases of 
FHAs and VAs (other than so-called “project” mortgages), the 
secondary lender accepts an assignment of the original title 
policy. Even though the original insured had knowledge of the 
charges, certain title companies advise that the title policies 
of their companies would still protect the secondary lender (as 
assignee whether or not specifically named ) in so far as “hidden” 
charges are concerned. In the case of FHA project mortgages, 
unlike other FHA and VA mortgages, a new title policy is cus- 
tomarily obtained based upon a continuation search which 
protects the secondary lender against usury resulting from non- 
disclosed charges. 

Before reviewing the general FHA and VA regulations deal- 
ing with fees, charges and discounts, consideration will first be 
given to the special provisions relating to late charges and then 
prepayment premiums. Separately the two charges create no 
problem. The VA Regulations permit a charge equal to 4% 
of the late mortgage payment and FHA Rules permit a charge 
equal to 2% thereof, except in the case of Section 803 insurance 
where there is no provision for late charges and in the case of 
Title I (Home Improvement Loans). In the case of Title I 
(Home Improvement Loans) the late charge rate is either 5% 
or an amount equal to interest on past due installments not in 
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excess of the maximum state interest rate. Since late charges 
are based on a percentage of the delinquent payment rather 
than the balance due, they represent relatively small sums, and 
even in Texas where they may constitute interest under another 
name for the purpose of determining whether usury exists and 
where the proration doctrine may not apply, no usury is likely 
to result because of the high maximum legal rate of 10%. VA 
Regulations and FHA Rules governing dwelling mortgage in- 
surance do not permit prepayment considerations. The FHA 
Rules, however, permit prepayment considerations in the case 
of “project” mortgages, but the low maximum interest rate (5%) 
applicable to these mortgages, together with the proration prin- 
ciple, the doctrines denying the defense of usury to corporations, 
protecting a holder in due course and statutes purporting to 
remove FHA insured loans from the operation of usury laws, 
virtually eliminate the possibility of usury in all states except 
Texas where none of these four doctrines apply. Even in Texas 
the 10% legal rate as a practical matter eliminates the problem 
except in that state where a mortgage in addition to the con- 
tract rate of interest provides for prepayment premiums, late 
charges and other charges resulting in an aggregate over the 
Texas 10% legal rate. One should bear in mind, however, that 
in Texas the penalty for usury does not call for the forfeiture 
of principal. Fees, charges and discounts which may be paid 
by FHA and VA mortgagors will now be considered. 


FHA Loans — Fees, Charges and Discounts 


I will first discuss dwelling mortgages insured under Sections 
203, 213, 220, 221, 222, 809 of the National Housing Act and 
thereafter project mortgages insured pursuant to Sections 207, 
213, 220, 221, 803 of the National Housing Act. 


DWELLING MORTGAGES 


Rule Section 221.26 relating to Section 203 insurance and 
similar provisions in connection with other dwelling mortgage 
insurance, set forth maximum fees and charges which may be 
collected from mortgagors. These are limited to (a) customary 
charges for recording fees, credit reports, surveys, title examina- 
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tions and policies and FHA application fees; and (b) with re- 
spect to non-construction loans “a charge to compensate the 
mortgagee for expenses incurred in originating and closing the 
loan the charge not to exceed $20.00 or 1% of the principal 
amount of the mortgage whichever is greater.” The enumerated 
charges do not include legal expenses incurred by a mortgagee 
in closing a loan. However, the FHA Commissioner under Rule 
221.26 is empowered to approve reasonable and customary 
closing fees and charges in addition to the 1% charge and the 
charges heretofore specifically enumerated. Both the Wash- 
ington and New York offices of the FHA have stated that this 
power to approve additional fees and charges has been dele- 
gated to local FHA directors. The FHA also advises that there 
is no unitorm nationwide pattern with respect to the exercise 
of this discretion by the local directors in so far as legal fees 
are concerned. There is, therefore, a theoretical risk that in a 
state where the maximum legal rate of interest is 6% and where 
the legal fee has been approved by the local director over and 
above the 1% origination charge, such origination charge, to- 
gether with the 5 1/4% FHA maximum interest rate, might be 
construed to be usurious, on the theory that the 1% charge is 
reimbursement to the lender for general overhead expense. Such 
risk in my opinion is negligible, however. 

Section 221.22(b) of the FHA Rules provides in substance 
that mortgages insured under Section 203(i) of the National 
Housing Act involving a principal obligation of $8,000 or less 
may contain a provision requiring the mortgagor to pay a service 
charge not to exceed 1/2 of 1% per annum in addition to other 
permissible charges including the 1% service charge. The bulk 
of mortgages currently being purchased under $8,000 principal 
amount probably originate in Puerto Rico. Since the maximum 
rate of interest in Puerto Rico is 8% per annum for loans in this 
amount, the 1/2% service charge does not appear to create any 
practical possibility of usury in connection with Puerto Rican 
loans. 

With respect to dwelling mortgage insurance where property 
is under construction or is to be constructed, and the mortgagee 
makes partial disbursements and inspections of the property 
during the process of construction, the mortgagor may pay 
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$50.00 or 2 1/2% of the original principal amount of the mort- 
gage, whichever is greater, to compensate the mortgagee for 
expenses incurred in lieu of the 1% charge. In situations where 
the lender makes out-of-state construction loans, an advisory 
opinion as to the usurious aspects, if any, of the transaction 
should be obtained from its counsel. 


The Sparkman bill has repealed Section 605 of the Housing 
Act of 1957, and thus eliminated FHA control of discounts 
paid by persons other than a mortgagor. In the case of dwelling 
mortgages FHA Administrative Rules adopted after the repeal 
of Section 605 do not authorize the payment by a mortgagor of 
any charge in the nature of a discount except in the relatively 
few instances where the mortgagor is a builder constructing 
houses for sale and executes the mortgage in his own name, 
or where the mortgagor is constructing a dwelling for his own 
occupancy, or where the loan is to refinance a prior mortgage 
covering property owned by the mortgagor. In his letter of 
April 1, 1958 to all approved mortgagees discussing the new 
Rules referred to above, the FHA Commissioner states that, in 
the case of dwelling mortgages (with the exception discussed 
above), for all persons “other than the mortgagor” the FHA 
control of discounts has been removed. Although in their 
present form the Rules do not explicitly prohibit discounts to 
dwelling mortgagors, the Commissioner’s statement indicates 
that he must believe that discounts constitute a fee and charge 
which he would not approve under the discretion granted him 
by the Rules previously discussed. In those cases where the 
mortgagor is permitted to pay discounts, I believe that the 
FHA would also view the discount as a fee or charge for pur- 
poses of the itemized statement of fees or charges which each 
dwelling mortgagee is required by Administrative Rules to sub- 
mit to the FHA. 


In conclusion since the papers submitted to the FHA in con- 
nection with a dwelling mortgage must disclose all fees, charges 
and discounts, counsel can detect them from an examination of 
a copy of the itemized statement of fees and charges and advise 
the lending institution to what extent, if any, they might be 
treated as interest for usury purposes. 
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Project MortTGAGES 

Turn now to project mortgages. FHA regulations limit fees 
and charges on project mortgages to FHA application, com- 
mitment and inspection, title examination charges, recording 
expenses and a 1 1/2% “service charge” to “reimburse” the 
mortgagee for “the cost of closing the transaction”. Although 
the wording here differs from that relating to mortgage insur- 
ance on dwellings (“expenses incurred”), the mortgagee’s ex- 
penses for legal services in closing the transaction are not 
specifically allowed and thus must be included in and probably 
would entirely absorb the 1 1/2% charge. Although the regu- 
lations indicate the Commissioner can approve additional fees 
and charges, as a matter of policy, the FHA will not approve 
charges for legal services in addition to the 1 1/2% fee which thus 
would have to cover legal services as well as other out-of-pocket 
expenses of origination. As previously pointed out, except in 
Michigan where the proration and holder in due course doc- 
trines apply, and where there is a statute purporting to remove 
FHA insured loans from the operation of the usury law, rea- 
sonable legal fees are not treated as interest for usury purposes 
and thus fees and charges would seem to create no serious 
practical problems in the case of project mortgages. 

To reflect the repeal of Section 605 of the Housing Act of 
1957, FHA Administrative Regulations controlling all discounts 
on project mortgages have been revoked, whether paid by 
builders, sellers or mortgagors. Just as in the case of dwelling 
mortgages, however, the Rules applicable to project mortgages, 
(see Sec. 232.2 in respect of Section 207 mortgages and other 
rules relating to other project mortgages) have long limited fees 
and charges paid by mortgagors to those specifically enumerated 
in the Rules and such additional fees as the Commissioner might 
approve. I understand that the FHA in Washington takes the 
position that, in the case of a project unlike a dwelling mortgage, 
a discount does not constitute a fee or charge for purposes of 
this Rule. In any event, I believe that the Commissioner’s 
letter of April 1, 1958 would constitute a blanket approval under 
this Rule of all fees and charges in the nature of discounts which 
may be charged to a builder or mortgagor in connection with 
the financing of a multifamily project. 
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In general, Rule Section 232.4 with respect to Section 207 
insurance and other Rules relating to other project mortgage 
insurance limit the FHA project mortgages to an amount not in 
excess of 90% of the “estimated value of the project.” In deter- 
mining the “estimated value,” the FHA requires that (a) the 
project mortgagor initially disclose discounts in its Application 
for Insurance (FHA form 2013), and (b) thereafter, at the 
time of the closing of the first advance, the mortgagee disclose 
the discounts in its Certificate (FHA form 2434) which the 
mortgagor in turn confirms in its Certificate (FHA form 2433). 
I understand that to the extent its local offices regard a discount 
as reasonable, the FHA will include it as an element of value in 
determining the “estimated value” for mortgage purposes. Thus, 
a builder could pay a discount in any amount but he could only 
include that portion of the discount which the FHA regarded 
as reasonable in the “estimated value” for mortgage purposes 
and he would have to pay out of his own pocket any excess of 
such discount not regarded by the FHA as reasonable. At the 
present time, I would think that the FHA would be reluctant 
to approve discounts substantially in excess of the 5% rate per- 
mitted under recent discount controls. 

As a practical matter, therefore, although in the case of 
project mortgages there are no statutory or regulatory discount 
controls, the FHA, in fact, indirectly as a part of its determina- 
tion of “estimated value” controls discounts. Consequently, 
even under present conditions without direct discount controls, 
in my view it is unlikely, especially where the proration doctrine 
applies, for any usury problem to arise in connection with dis- 
counts on project mortgages. The interest rate for these mort- 
gages is presently fixed at a maximum of 5%, thus under the 
proration doctrine allowing in a 6% legal rate state a 30% cushion 
in the case of the usual thirty-year project mortgage. Most of 
the project mortgagors are corporations and thus, as heretofore 
indicated, in many states no usury problem would arise. Counsel 
should review, however, project mortgage fees, charges, and 
discounts from the usury point of view. 


Property Improvement Loans 
Fees and charges which may be collected from a mortgagor 
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with respect to property improvement loans insured under Title 
I of the National Housing Act are stringently restricted. Rule 
Section 201.4 specifies that the only fees or charges shall be 
recording or filing fees, documentary stamp taxes, title examina- 
tion charges, and hazard insurance premiums. The only other 
permitted charge is one equivalent to a $5.00 discount per $100.- 
00 original face amount of the principal indebtedness. This 
charge must cover not only interest on the loan but also all 
other charges, if any, except the late charge previously dis- 
cussed. As the $5.00 charge is discounted in advance and as 
Title I loans may be repaid in installments, interest on such loans 
generally exceeds 6%. In addition to usury laws, about 18 states 
have the Retail Installment Sales Act requiring breakdowns of 
financing charges from which the existence of usury may be 
determined. Some of these laws affect the validity of Title I 
loans. See PRENTICE-HALL, FEDERAL AIDS TO FINANC- 
ING REPORT No. 21, April 18, 1958, p. 3 and para. 47,793. An 
examination of Title I documents would enable counsel to 
evaluate these risks in a particular situation. 


VA Loans — Fees, Charges and Discounts 


Va Regulation Section 36.4312 deals with VA fees and 
charges. A mortgagor may be charged for VA appraisal and 
inspection fees, recording fees, credit report charges, taxes and 
assessments chargeable to the mortgagor, initial payment to tax 
and insurance escrow, hazard insurance premiums, survey and 
title insurance charges, and charges for similar items resulting 
from local variances if approved by the VA. In addition a 
veteran may pay a flat charge not exceeding 1% of the amount of 
the loan in lieu of all other charges relating to cost of origination 
not expressly specified and allowed. Unlike the case with FHA 
dwelling mortgages, the 1% charge cannot be imposed on a 
mortgagor in addition to charges for attorneys’ fees. Since the 
1% charge, therefore, must cover attorneys fees there is little 
room left within the limitation for other charges which might 
be deemed interest under another name. Although discount 
controls for VA sellers and builders have been repealed, a 
mortgagor at the present time cannot pay charges and fees 
other than those permitted under Regulation Section 36.4312 
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which I have discussed above. Just as in the case of FHA 
dwelling mortgages, I believe that the VA Administrator would 
treat a discount paid by a veteran-mortgagor as a fee or charge 
which he would not approve under the discretion given him by 
these Regulations. In the case of VA loans, the lender is re- 
quired to certify that it has not imposed any charges or fees 
against the borrower in excess of those permissible under the 
VA Regulations discussed above. 

Where a VA lender makes a loan to the veteran, the proceeds 
of which are advanced during the process of construction or 
alterations, improvements and repairs, a 2% service charge may 
be imposed in addition to the 1% charge referred to in the above 
paragraph. Any charge, however, paid by a VA mortgagor 
would appear in the Certification of Loan Disbursement which 
counsel for the secondary lender presumably would examine 
as a part of its mortgage review procedure. 

Any lending institution purchasing a VA or FHA dwelling 
or project mortgage which has been in existence for some time, 
would have to consider the Rules and Regulations relative to 
fees, charges and discounts effective at the time of the closing 
of the loan. On the whole, however, especially in view of the 
recent repeal of discount controls, past Regulations have re- 
stricted fees, charges, and discounts more severely than current 
Regulations. Thus, the usury exposure in the case of older 
mortgages is, if anything, less than that involved in making 


current investments. 


Conclusion 

In conclusion you will agree, I believe, that unless a second- 
ary lender is alert to the problems here outlined and appropriate 
precautions are taken to deal with them, such lender could lose 
the principal or interest on his mortgage investments because 
of usury. If, on the other hand, such lender is alert to these 
problems and has taken appropriate precautions, then (1) the 
widely adopted doctrines denying the defense of usury to cor- 
porations, protecting a holder in due course, permitting an al- 
leged usurious charge to be prorated over the term of the mort- 
gage and the adoption by many states of statutes purporting to 
remove FHA loans from the operation of usury laws, (2) the 
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present maximum interest rates for FHA and VA mortgages 
which are well below the lowest legal maximum 6% rate, (3) 
the FHA and VA Rules and Regulations which require dis- 
closure of and limit fees, charges and discounts, (4) the second- 
ary lender’s own blanket bond, if any, covering its servicing 
contractors, (5) the title insurance and warranty protection, if 
any, and (6) counsel's supervision of and responsibility for the 
secondary lender’s mortgage investment procedures, reduce the 
secondary lender’s exposure to loss from usury at this time to 
manageable if not negligible proportions. 





(See State usury charts on following pages) 
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New York Legislature Nullifies the 
Rule of the “Miller” Case on 
Discounting 


HOMER KRIPKE of the New York Bar 


On April 25, 1958 Governor Harriman of New York signed 
two bills’ designed to overrule the case of Miller v. Discount 
Factors, Inc.’ which had caused considerable perturbation in 
the financial community, not only in New York, but nationally 
in so far as transactions might be subject to New York law. 

The Miller case had held, in substance, that the “discount- 
ing’ of a note by a non-banking corporation without discounting 
powers made the note void, and the court considered “discount- 
ing” to mean any payment of less than face the amount of a 
note by the original lender. The present writer has analyzed 
(and criticized) the Miller case in two earlier articles.* The 
statutes involved here were over 150 years old and had had 
their origin in early efforts to protect the privileges of the 
specially chartered banks, and to protect the public against the 
flood of wildcat state bank notes. When banking became sub- 
ject to general laws well over a century ago, the statutes ceased 
to have any reason for existence, as a New York court recog- 
nized‘, but had remained dormant in the New York statute 
books. By construing the statute as erecting a distinction based 
on the mere formal question whether the price for the use of 


Reprinted with the permission of the Quarterly Report of Personal Finance Law 
published by the Conference on Personal Finance Law, New York, N.Y. 


1 Assembly Introductory Numbers 4917 and 4918, New York Laws 1958, c. 990 and 
c. 991. 

21 N.Y.2d 275, 185 N.E.2d 33 (1956). 

8 Kripke, Illegal “Discounts” by Non-Banking Corporations in New York (1956), 56 
Colum. L. Rev. 1183, reprinted in (1957) 74 Banking L. J. 369; Kripke, Illegal 
“Discounts” by Non-Banking Corporations (1957) 12 The Business Lawyer 523. See 
also Kupfer, Prohibited Discounts under the Banking and General Corporation Laws: 
The Impacts of Miller v. Discount Factors, Inc., 12 Record Ass'n of the Bar of the 
City of N. Y., 30 (Jan. 1957). 


* Pratt v. Short, 79 N.Y. 437 (1880), and cases cited, and discussion in Kripke, 56 
Colum. L. Rev., supra, at note 9. 
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money was expressed as a per annum interest rate or as a 
dollar figure added into the amount of the note, the court 
introduced all kinds of possibilities that important differences 
in substantive results might be based on formal distinctions. 
Without lengthy restatement of the writer's earlier articles, it is 
sufficient to say that in his opinion the court totally miscon- 
strued the term “discount” as used in its context in the ancient 
statutes; and that actually that word in its context did not 
involve the mere formal distinction, but referred to the process 
by which bank notes or (in later years) deposits (i.e. forms of 
money) were created by banks as payment for notes and other 
commercial paper “discounted” by them in the routine of bank- 
ing operations. 

Numerous questions were raised in the New York Bar as to 
the impact of the Miller case on insurance company lending 
and on the underwriting on corporate and even of governmental 
bonds. The New York Bar, with considerable fortitude, ap- 
parently had reached the conclusion that the Court of Appeals 
of New York just would not persist in a literal-minded reading 
of the statute when it realized the consequences of its position, 
and accordingly, insurance private placements and underwrit- 
ing had proceeded much as before. In contrast, one important 
casualty of the decision had been commercial paper customarily 
sold by borrowers to non-banking corporations on a non-in- 
terest-bearing discount basis. Commercial paper transactions 
had to some extent continued, after readjustment to an interest- 
bearing basis, although there had been some attrition in the 
volume of commercial paper because to some lenders, particu- 
larly foreign lenders subject to foreign tax laws, there were tax 
consequences depending on form. There has also been some 
loss of business by New York financial institutions to institutions 
in other states where the Miller doctrine did not prevail. 

Among the commercial finance companies, the decision had 
caused great perturbation. The Miller case itself involved a 
case of commercial finance company lending, and this lending 
had typically been conducted by commercial finance companies 
without special discount powers in their charters and with the 
price for the use of money expressed as a discount. The import- 
ant questions in litigation following the Miller case were whether 
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the real estate mortgages or chattel mortgages customarily taken 
to secure the loans took the situation out from under the rule 
of the Miller case; whether the mortgages were enforceable re- 
gardless of the enforceability of the accompanying note; whe- 
ther the underlying debt was enforceable regardless of the en- 
forceability of the note in which it was embodied. The decisions 
in the lower state courts of New York’ were pointing toward a 
conclusion that mortgage lending was not subject to the Miller 
rule, and an important decision of the United States Court of 
Appeals for the Second Circuit in March 1958 strongly con- 
firmed that conclusion.’ It is not hard to read between the lines 
of the Second Circuit opinion and conclude that that court 
thought that the Miller decision was without merit in its ex- 
altation of form, although the natural forbearance of one court 
in reference to another court’s opinion limited the forthrightness 
of the court's statement. | 

The Second Circuit made clear that it thought that the 
Miller decision made legislative correction necessary. 


Happily, we need not explore the statutory basis and legal 
reasoning underlying the courts’ conclusion that the Miller rule 
did not apply to mortgage lending, or conjecture whether the 
New York Court of Appeals would confirm this conclusion,* 
for the New York legislature has provided the needed clarifica- 
tion by wiping out the Miller doctrine. The bills say in effect 
that purchase of obligations at less than face amount does not 
in itself constitute discounting. Whether the prohibition on 
discounting retains any further vitality in any other context 


5 Kripke, 56 Colum. L. Rev., supra, at 1190-94. 


6 Antipyros Co. v. Samuel Breiter & Co., Inc., 165 N.Y.S.2d 976 (Sup. Ct., N.Y. a 
1957) aff'd without opinion, 167 N.Y.S.2d 1002 (App. Div., Ist Dept., 1 ); 
Amherst Factors v. Kochenburger, 160 N.Y.S.2d 705 (Sup. Ct., Kings .. 1957) 
affd 164 N.Y.S.2d 815, 4 A.D.2d 745 (2d Dept., 1957); Mintz v. Karpe, 170 N.Y.S.2d 
110 (App. Term, Ist Dept., 1957); County Industrial Corp. v. Francia, 5 Misc. 2d 
602, 164 N.Y.S.2d 415 (Sup. Ct., Westchester Cty., 1957) aff'd without opinion 
N.Y.L.J. July 2, 1957; Empire Factors Corp. v. 1805 Brook Avenue, Inc., (Spec. 
Term, Kings Cty., 1956), N.Y.L.J. Sept. 12, 1956, p. 10; Mittman v. Kuo, 5 Misc. 
2d 595, 160 N.Y.S.2d 743 (Sup. Ct. Queens Cty., 1957). 

7 New York Creditmen’s Adjustment Bureau, Inc. o. Samuel Breiter & Co., Inc. (In 
the Matter of Stanton Togs, Inc.) No. 148 (C.A. 2, March 25, 1958). 

8 After this article was first written, the Court of A of New York decided 
Amherst Factors, Inc. v. Kochenburger, 4 N.Y.2d 203, 149 N.E.2d 863 (1958) which 
held that a real estate mortgage executed by a guarantor was enforceable notwith- 
standing the assumed invalidity of the note under the Miller case. 
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remains to be seen. Governor Harriman signed the bills this 
year, although he had vetoed similar bills a year earlier for the 
principal reason, among others, that the earlier bills had pur- 
ported to be retroactive in effect.’ 

So ends one of the most striking examples in recent years of 
the power of a court to cause devastating business and economic 
effects by an opinion written without any understanding of the 
practical consequences, beyond the immediate case, of the rule 
proclaimed. If a moral is to be drawn from the story, it is that 
obsolete legislation left on the statute books, even though it 
appears to be dormant, may be revivified by a lawyer searching 
for a way out in a desperate case and may then cause no end 
of trouble. 


® Veto message of April 27, 1957 on Assembly Introductory Nos. 4045 and 4037. 





BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 

and the bank student seeking advancement. 


Order Blank Constitutes Agreement to Give Trust 
Receipt Under Uniform Act 


An important case of first impression concerning trust re- 
ceipt financing has been decided by the Court of Appeals in 
the Second Circuit. Under the Uniform Trust Receipts Act, 
a person taking a security interest in goods under a trust receipt 
acquires his security interest upon delivery of goods to the trus- 
tee against signing and delivery of the trust receipt. In the alter- 
native, if no trust receipt is given, the Act is satisfied if the 
delivery of goods is “pursuant to a prior or concurrent written 
and signed agreement of the trustee” to give a trust receipt. 
Further, the Act provides that such an agreement shall “be 
equivalent in all respects to a trust receipt.” 


Under these latter provisions of the Act, the Court of Ap- 
peals, in reversing a referee in bankruptcy and a district court, 
ruled that an order blank that clearly indicated a trust receipt 
financing was contemplated when the goods were delivered, 
executed by the president of the trustee company (purchaser ) 
who at the same time executed a “Statement of Trust Receipt 
Financing”, constituted a written agreement which was equiva- 
lent to a trust receipt under the above quoted portions of the 
Act, despite the fact that neither a trust receipt agreement nor 
a promissory note was signed by the purchaser. In the Matter 
of LeVee and Co., Inc., United States Court of Appeals, Seventh 
Circuit, February 10, 1958. 


J. Hastings.—Appellants, Norge Chicago Corporation (Norge Chicago) 
and the Borg Warner Acceptance Corporation (Acceptance Corpora- 
NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1562. 
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tion), filed a petition to reclaim certain property allegedly belonging to 
them and wrongfully withheld by appellee, the trustee in bankruptcy 
for LeVee & Co., Inc. This appeal is from the district court’s affirmance 
of the order of the referee in bankruptcy denying the petition for re- 
clamation. Errors relied upon arise from a failure to grant appellants 
the relief they claim they are entitled to as a matter of law and from 
certain rulings on evidence by the referee. 

Briefly, the facts are as follows: Norge Chicago is a subsidiary of 
Norge Sales Corporation, the latter being, in turn, a subsidiary of the 
Borg Warner Corporation. Norge Chicago’s business is, in effect, the 
sale of Norge appliances to retailers throughout the Greater Chicago area, 
and it maintains a sales organization for that purpose. On February 9, 
1957, it caused to be delivered by truck to the bankrupt’s premises thirty- 
four assorted units of Norge home appliances pursuant to an order re- 
ceived from the bankrupt by one of its salesmen. The salesman who 
took the order wrote up an order blank listing the merchandise and 
presented it to Russell LeVee, president of the bankrupt, who signed it. 
On this order blank under the heading of “terms” is written the symbol 
“B-WAC” which is the standard designation of the other appellant, Borg 
Warner Acceptance Corporation. The Acceptance Corporation is a 
finance company and, like Norge Chicago, a subsidiary of Borg Warner. 
One of its chief functions is to finance dealer inventory through the 
medium of trust receipts. 

According to testimony, in an initial transaction with a dealer, such 
as this one was, the credit manager of Norge Chicago had authority to 
commit the Acceptance Corporation. The salesman who solicited the 
business with the approval of the credit manager, determined that the 
bankrupt was an acceptable credit risk and offered it “B-WAC terms,” 
i.e., stating that the Acceptance Corporation would advance money for 
purchases from Norge Chicago provided the dealer would execute the 
necessary note and trust receipt to secure the advance. At this point, 
the dealer allegedly executed in blank a “Statement of Trust Receipt 
Financing” and a financial statement on a form provided by the finance 
company. The former is a statement required to be filed with the Secre- 
tary of State of Illinois pursuant to provisions of the Illinois Uniform 
Trust Receipts Act. Ill. Rev. Stat., 1955, Ch. 121%, §§ 172, 173. Shortly 
thereafter the merchandise was delivered to the bankrupt. It should 
be noted that the trucker’s ticket was signed on behalf of the bankrupt, 
and shows on its face that the merchandise in question was “sold” to 
the Acceptance Corporation and delivered to the bankrupt. 

The promissory note for $3,953.88, payable by the bankrupt to the 
Acceptance Corporation, and the trust receipt were never executed 
because the president of the bankrupt corporation, Russell LeVee, was 
in Florida. Norge Chicago unsuccessfully attempted to get these docu- 
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ments signed by the vice-president of the firm who told the Norge 
Chicago salesman that he had no authority to sign. Appellants thus had 
to await LeVee’s return and, in the interim, on February 26, 1957, the 
proceedings in bankruptcy were instituted. On March 4, 1957, the re- 
clamation petition was filed and, subsequently, appellants properly filled 
in the “Statement of Trust Receipt Financing”, which had been signed 
in blank by the bankrupt, and filed it with the Secretary of State of 
Illinois well within the statutory period of grace provided for such filing. 


From the uncontroverted testimony and the exhibits received in evi- 
dence, the referee in bankruptcy found that there was no compliance with 
the Illinois Uniform Trust Receipts Act. Under the provisions of the uni- 
form act, an entruster is that person who takes or retains a security interest 
in goods under a trust receipt transaction. An entruster acquires such a 
security interest upon delivery of the goods to the trustee, (that person 
who takes possession under a trust receipt arrangement), if such delivery 
is “.. . against the signing and delivery by the trustee of a writing desig- 
nating the goods, documents or instruments concerned, and reciting that 
a security interest therein remains or will remain, or has passed or will 
pass to, the entruster . . .”. Ill. Rev. Stat., 1955, Ch. 121%, § 167(1) 
(b)(I). Absent such a trust receipt writing, the requirements of the 
act are satisfied if the delivery of the merchandise is “pursuant to a prior 
or concurrent written and signed agreement of the trustee to give [a 
trust receipt] ...”. Ill. Rev. Stat., 1955, Ch. 121%, § 167(1)(b)(II). The 
Act provides further: “A contract to give a trust receipt, if in writing and 
signed by the trustee, shall, with reference to the goods, documents or 
instruments thereafter delivered by the entruster to the trustee in reliance 
on such contract . . . be equivalent in all respects to a trust receipt.” III. 
Rev. Stat., 1955, Ch. 121%, § 169. 


Appellants contend that the requirement of a written agreement to 
give a trust receipt is satisfied in this case by certain documents which 
they have placed in evidence. Petitioners’ Exhibit 2, the order blank 
mentioned above, indicates that the terms under which the merchandise 
was to be delivered were “B-WAC terms.” It is appellants’ position that 
this document clearly constitutes an agreement to give a trust receipt 
since the president of the bankrupt firm, when he signed the order, knew 
that the symbol “B-WAC” placed under the heading “terms” meant that 
he was to receive the goods contracted for conditioned upon his accept- 
ance of trust receipt financing with Borg Warner Acceptance Corporation 
as the entruster. In addition, at the same time the order blank was signed, 
the “Statement of Trust Receipt Financing” was executed in blank by the 
bankrupt’s president. 

There have been no decisions on this precise question, either in 
Illinois or elsewhere, under the Uniform Trust Receipts Acts which have 
been adopted in various states. Appellee urges that there should be a 





768 THE BANKING LAW JOURNAL 


requirement of strict compliance with the provisions of the act since it 
is in derogation of the common law and because a uniform act, by its 
nature, demands uniform application obtainable solely by strict construc- 
tion of its provisions. Compliance with the provisions of the act does 
create a security interest in personal property in the possession of another 
which at common law would be considered a secret lien between parties 
not available against creditors. And it has often been held that the re- 
cording or notice provisions of statutes which create such security interests 
must be strictly complied with. General Motors Acceptance Corp. v. 
Haley, (Mass.) 109 N.E.2d 148 (1952); Turnes v. Brenckle, 249 Ill. App. 
394, 99 N.E. 495 (1911); Griffen v. Henry, 99 Ill. App. 284 (1901). In 
the instant case, appellants complied fully with the notice provision of 
the law, having filed the required statement within thirty days after 
delivery of the merchandise. See Ill. Rev. Stat., 1955, Ch. 121%, § 173. 


Appellee places much reliance upon the case of General Motors 
Acceptance Corp. v. Haley, supra, as a leading decision for the proposi- 
tion that a uniform act, by its very nature, requires strict construction. 
In that case, the Supreme Judicial Court of Massachusetts held, that in 
determining whether a statement of trust receipt financing met the re- 
quirements of the Trust Receipts Act, the act should be strictly construed. 
The statement of trust receipt financing in that case was held invalid 
because it bore, as the signature of the trustee, “E. R. Millen, Company” 
rather than “E. R. Millen, Co., Inc.” which latter was the correct designa- 
tion of the trustee. In so holding the court stated (at pages 146-147): 


“If we assume that there was regularity in the office of the 
Secretary of the Commonwealth, and that the statement was in- 
dexed under the name of the Trustee as therein given, we are 
nevertheless of opinion that the designation was not in compliance 
with the act. This, we must bear in mind, is a uniform law. No 
pertinent decision on the present point has come to our attention. 
But it cannot be doubted that the statute must be construed in 
a way that will tend to uniform decisions in the several States. 
Any relaxation in strict interpretation, tends, in a given case, to 
carry in the opposite direction and, for future cases, to open the 
door wider to still other variations. . . . In order to achieve construc- 
tive effect, it seems only right that there be exact compliance with 
the statute.” 


In the same case, however, the court, in passing on the question of 
whether or not the trust receipt agreement itself was valid, since it was 
similarly incorrectly signed, held that it was valid and sufficient to pass 
title in the merchandise involved. The court said, significantly (at page 
147): 
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“The trust receipts are not for public recording or inspection 
but constitute private agreements between the entruster and the 
trustee. There is nothing in these subsections or in the act as a 
whole to reveal an intent to change the common law of contracts 
as to what may be a binding form of signature on the part of the 
corporation.” 


The question in this case is likewise one of contract law. The written 
agreement to give a trust receipt is not required for purposes of public 
recording or inspection. There is nothing in the Illinois act to indicate 
that any particular form of written agreement to give a trust receipt is 
required other than that it must be concurrent with or prior to the 
delivery of the merchandise, and that it must be signed by the trustee. 
The form and content of the trust receipt itself, however, is carefully 
defined in the act. It must designate the goods in question and recite 
that a security interest remains in or passes to the entruster, and it must 
be signed by the trustee. 


The language in the order blank indicating that the “terms” of the 
arrangement between appellants and the bankrupt were to be “B-WAC” 
clearly takes meaning from the additional document, the statement of 
trust receipt financing, which was also placed in evidence by appellants. 
No explanation is offered by appellee as to any possible meaning of the 


language on the signed order other than that offered by appellants. It 
surely cannot be contended that the merchandise was delivered on open 
account. 


We hold that the order blank is a written agreement to give a trust 
receipt within the meaning of the Illinois Uniform Trust Receipts Act. 
In view of this holding, we need not consider whether the referee erred 
in excluding evidence offered by appellants to prove, among other things, 
trade customs and practices in such trust receipt transactions, or the 
referee’s exclusion of appellants’ evidence offering to show that the vice- 
president of LeVee & Co., Inc. wrongfully held out to Norge Chicago’s 
salesman that he had no authority to sign a trust receipt. It is also 
unnecessary to pass upon the alternative position of the appellants that, 
if the requirements of the trust receipt act were not satisfied due to the 
failure of the bankrupt to sign the trust receipt, then no title in the 
merchandise passed. 


The district court erred in affirming the order of the referee in bank- 
ruptcy denying appellants’ petition for reclamation. The order of the 
district court is reversed and this matter is remanded for further proceed- 
ings in accord with this opinion. 
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Surety is Subrogated to Right Against Bank 
Where Latter Was Found Negligent 


A customer of a corporation had a money order of the 
defendant bank made out to the corporation and delivered it 
to the manager of the corporation’s Manchester office. The 
manager took the money order to the defendant bank, indorsed 
it in the name of the corporation and, after identifying himself, 
was paid in cash by the bank. The manager's duties included 
handling petty cash and depositing daily receipts but did not 
include cashing checks. The manager kept the proceeds of the 
money order in petty cash and later spent them for the enter- 
tainment of himself and customers. The plaintiff surety com- 
pany paid the amount of the loss to the corporation and then 
brought suit against the bank, claiming the latter was liable 
to it because of its negligence in paying the check to an un- 
authorized person. The bank took the position on appeal that 
it was not negligent since it had no knowledge of the restrictions 
on the manager's authority and that this was supported by the 
trial court’s refusal to make a finding of negligence. 


The real issue before the Appellate Court was whether or 
not the surety was subrogated to the rights of the corporation 
against the bank. The court pointed out that it was clear that 
the surety was subrogated to the corporation’s rights against 
the office manager for repayment but that the same was not true 
as against the bank unless the equities of the bank were inferior 
to those of the surety. Thus if the bank were found to be 
negligent, it would bear the ultimate responsibility to the surety. 


The court ruled against the bank on the very simple agency 
basis that one who does business with another's agent does so 
with the understanding that there are limits to the agent's 
authority and that without more, notice of an agency relation- 
ship is notice of the limits of the agent’s authority whatever 
they may be. Since the bank did not exercise care to determine 
the limits of the agent’s authority it could not successfully assert 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1484. 
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that its equities were equal or superior to those of the surety 
company, Security Fence Company v. Manchester Federal 
Savings & Loan Association, Supreme Court of New Hamp- 
shire, 136 A.2d 910. The opinion of the court is as follows: 


DUNCAN, J. — The Trial Court’s ruling that the defendant is liable 
for conversion under RSA 337:21, 23 comes to this court unquestioned 
by either party. While the applicability of section 21 is not apparent 
(see Beutel’s Brannan, Negotiable Instruments Law (7th ed.) 433), under 
section 23 the ruling establishes that the defendant acquired “no right 
to retain the instrument, or to give a discharge therefor” because the 
endorsement by the payee’s agent was “without the authority of the 
person whose signature it purports to be” and was therefore “wholly 
inoperative.” S. 23, supra. The liability thus established is the liability 
of the defendant bank to the plaintiff payee of the note. The surety 
company, having satisfied the payee’s loss, now seeks by subrogation to 
enforce the latter’s rights against the bank. Whether it may do so is 
the primary issue presented for the determination of this court. 


The right of a surety upon satisfaction of his principal's obligation 
to be subrogated to the creditor’s rights and remedies against the prin- 
cipal is well established. McCullough v. John B. Varick Company, 90 
N.H. 409, 411, 10 A.2d 245; Morrison v. Citizens’ Nat. Bank, 65 N.H. 253, 
280, 20 A. 300, 9 L.R.A. 282. That right, however, is apparently of small 
moment in the pending case because of the default of Hewett, who is 
primarily liable. The right of the surety to be subrogated to the creditor 
payee’s rights against third persons stands upon a different footing. Since 
the purpose of subrogation is to place the responsibility where it ul- 
timately should rest by compelling payment by the one who “in good 
conscience ought to pay it” (Standard Accident Ins. Co. v. Pellecchia, 
15 N.J. 162, 171, 104 A.2d 288, 292,) it is generally held not to be 
available against a third party, if the equities in the latter's favor are 
equal or superior to those favoring the surety in respect to the liability 
involved. See 50 Am.Jur. 754, Subrogation, s. 111. 


Hence, according to the view of many cases, a surety will not be 
subrogated to the rights of a creditor arising out of payment upon a 
forged or unauthorized endorsement unless the paying bank has partici- 
pated in the wrong or was negligent in paying the instrument. Re- 
statement of the Law, Security, s. 141(c). See Meyers v. Bank of Amer- 
ica, 11 Cal.2d 92, 77 P.2d 1084. In weighing the respective equities of 
the surety and the bank, it has been held that weight should be given 
to the circumstance that the former is a compensated surety. American 
Bonding Co. v. First National Bank, 27 Ky. 398, 85 S.W. 190; Louisville 
Trust Co. v. Royal Indemnity Co., 230 Ky. 482, 20 S.W.2d 71. Cf. 
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Reynolds Metals Co. v. Liberty Nat. Bank & Trust Co., Ky., 294 S.W.2d 
921. Other decisions representing a minority view have emphasized the 
legal liability of the bank to the payee, and permitted recovery by the 
surety without particular regard to comparative equities, in the interest 
of supporting the policy at law. See note, 12 Washington & Lee L.Rev. 
182, 189-140; Standard Accident Ins. Co. v. Pellecchia, supra, 15 N.J. 
185-187, 104 A.2d 300-301. 


The surety in the case before us claims that the agreed facts es- 
tablish the negligence of the defendant bank, and that the latter’s equities 
are therefore inferior to those of the surety, so that the “compensated 
surety defense” does not apply and the surety should recover. 


The defendant bank relying upon the absence of a finding of negli- 
gence, maintains that its equities are superior. It also takes the position 
that no occasion is presented for it to rely upon the “compensated surety 
defense” because the payee’s loss did not result from its act of payment, 
but rather from the agent’s unauthorized use of the proceeds after they 
came into the constructive possession of the plaintiff payee. 


The payment of the money order by the bank upon the unauthorized 
endorsement of the agent clearly furnished the opportunity for misap- 
propriation of the funds. Thus the bank may not reasonably be re- 
lieved of responsibility upon the theory that its conduct was not causal 


of the loss. Furthermore, for purposes of this case, its liability to the 
payee under the statute is established by rulings to which it has taken no 
exception. The issue before us is therefore confined solely to that of 
the surety’s right of subrogation to the established right of the payee. 


The defendant bank argues in support of the Trial Court’s refusal 
to find it negligent that the payee “never gave the defendant bank any 
notice that Hewett did not have the right to cash the money order” and 
that limitations upon his authority “should not be binding upon the 
defendant which had no knowledge of the restriction.” 


This argument ignores the fundamental principle that one who deals 
with the agent of a disclosed principal is put upon notice of any limita- 
tion upon his authority. “When one does business with another through 
the latter’s agent, it is necessarily to be understood that the agent’s 
authority to bind the principal is not greater than that actually given 
. . » Without more, notice of an agency relation is notice of the limits 
of the agent’s authority, whatever they may be.” Great American In- 
demnity Co. v. Richard, 90 N.H. 148, 150, 5 A.2d 674, 676. 

We take it to be similarly the established law in the field of bills and 
notes that “any person taking checks made payable to a corporation . . . 
does so at his peril and must abide by the consequences if the agent who 
endorses the same is without authority, unless the corporation is negli- 
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gent ... or is otherwise precluded by its conduct from setting up such 
lack of authority... .” Standard Steam Specialty Co. v. Corn Exchange 
Bank, 220 N.Y. 478, 481, 116 N.E. 386, 387, L.R.A. 1918B, 575. See also, 
Blacker & Shepard Co. v. Granite Trust Co., 284 Mass. 9, 187 N.E. 53; 
Restatement of the Law, Security, s. 141 supra, illustration 17. 


The agreed statement of facts contains no evidence that the defend- 
ant exercised any care to determine the extent of the authority of the 
payee’s agent. His lack of authority is established by the finding of 
liability under RSA 337:23. Endorsement of the instrument by the agent 
as manager of the corporate payee was notice to the defendant bank 
of the agent’s claim of authority to enforce the instrument in his prin- 
cipal’s name. The endorsement was accepted by the bank without 
investigation of the claimed authority. See Blacker & Shepard Co. v. 
Granite Trust Co., supra, 284 Mass. 14, 187 N.E. 54; Rivers v. Liberty 
National Bank, 135 S.C. 107, 114, 183 S.E. 210. There was no evidence 
of prior dealings such as would warrant reliance upon any apparent 
authority. Cf. Record v. Wagner, 100 N.H. 419, 128 A.2d 921. It 
follows that the defendant bank may not successfully assert that its 
equities are equal or superior to those of the surety. Upon the facts 


stated a finding that its negligence contributed to the loss is compelled. 
Annotation, 37 A.L.R.2d 456, 497-500; 5A Michie, Banks & Banking, 
502—506. 


It is accordingly unnecessary to determine the rights of the parties as 
if their equities were equal, or to rely upon the decision in Standard 
Accident Ins. Co. v. Pellecchia, 15 N.J. 162, 104 A.2d 288, supra, cited 
by the plaintiff, and recently characterized as marking “the end of the 
compensated surety defense in subrogation cases.” 22 Ins.Couns.Jour. 
453. But cf. Basye, “Some Aspects of a Fidelity Insurer’s Rights by 
Subrogation,” 43 Cal.L.Rev. 85. Whatever the effect of Pellecchia in 
cases where the equities are equal, upon the facts of this case the right 
of the surety company to be subrogated to the payee’s rights against the 
bank appears to be established under either the majority or minority 
view of the law. 


In accordance with the stipulation of the parties, there should be a 
verdict for the plaintiff in the sum of $1,000. 


Exceptions sustained. 
All concurred. 
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Night Depository Agreement May Not Exempt Bank 
from Negligence 


Plaintiff, a depositor of the defendant bank, brought suit 
based in part upon a claim that the bank had been negligent 
in losing the plaintiff's money which had allegedly been de- 
posited in the bank’s depository chute. The bank's defense 
was that its agreement with the plaintiff indicated that the risk 
of loss of a night deposit was on the depositor, not the bank, 
and that the safeguards employed by the bank in this respect 
were to be “without liability to the undersigned (bank) for 
their sufficiency.” 

The court ruled against the bank. It stated that although 
one can avoid liability for negligence by means of a contract, 
it must be absolutely clear that such was the understanding. 
In this case, which was presented on motion before trial, the 
circumstances of the loss had not yet been established. There- 
fore, the court reasoned, the night depository agreement may 
not be applicable to the facts concerning the loss. This could 
be determined only after an evaluation of the evidence. Ramsey 
Outdoor Store, Inc. v. Chase Manhattan Bank, City Court of 
the City of New York, 169 N.Y.S.2d 772. The opinion of the 
court is as follows: 


EMILIO NUNEZ, J.— The motion under Rule 109, Rules of Civil 
Practice, to strike out the affirmative defense contained in the answer 
on the ground of insufficiency in law is in all respects denied. 

The complaint sets forth two causes of action, one for the amount 
claimed to have been deposited by plaintiff with defendant which de- 
fendant has refused to repay or to credit to plaintiff's account, and the 
other for the negligence of defendant in the loss of plaintiff's moneys de- 
livered to defendant through the latter’s depository chute. 

The affirmative defense is based upon an agreement signed by the 
plaintiff for the stated purpose of inducing the defendant to permit 
the plaintiff “the privilege of utilizing your Night Depository Service 
and to provide the undersigned with certain equipment for its use.” 
It was therein provided “that the exercise of that privilege will be at 
the sole risk of the undersigned (the depositor); that safeguards em- 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 389.1. 
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ployed by you (the bank) in connection with the Night Depository 
Service shall be such as you may at any time institute without liability 
to the undersigned for their sufficiency; and that your finding as to the 
presence or absence of the bag hereinafter mentioned, and any alleged 
contents in your Night Depository Safe at any time or times shall be 
conclusive and binding upon the undersigned as to its having been de- 
posited therein at any alleged time.” The agreement also stipulated the 
method of making the night deposits, that is, by placing the padlocked 
bag containing the deposit in the defendant’s chute, defendant to cause 
the bag to be opened by its employees on the next business day by means 
of a duplicate key in its possession, the contents of the bag to be examined 
in the absence of the depositor, and, if in order, the amount thereof to 
be credited to the depositor’s account; otherwise, such contents to be 
replaced in the bag, the bag locked and held for surrender to the de- 
positor. 


As stated in Howard v. Handler Bros. & Winell, 279 App.Div. 
72, 76, 107 N.Y.S.2d 749, 752, affirmed 303 N.Y. 990, 106 N.E.2d 67: 
“The law does not look with favor upon attempts to avoid liability for 
one’s own fault, and although it is permissible in instances to contract 
one’s self out of liability for negligence, such a result is not to be coun- 
tenanced unless it is absolutely clear that such was the understanding. 
It must be precisely provided that limitation of liability extends to neg- 
ligence or other fault of the party attempting to shed his ordinary re- 
sponsibility.” 

I am not prepared to hold that the agreement in hand altogether 
exempts the defendant from liability for negligence. In so many words 
it does not do so. The provision that the “exercise of the privilege will 
be at the sole risk” of the plaintiff and the further provision that “safe-: 
guards employed by (the bank) in connection therewith shall be such 
as (the bank) may, at any time and from time to time institute without 
liability to the (depositor) for their sufficiency” though read together 
do not amount to an exemption from liability for negligence of any 
and every kind. It may be that the agreement merely precludes the 
plaintiff from complaining about the procedure therein outlined for the 
making of night deposits, that is, the method of placing the deposit 
in locked bags in the chute and the opening of such bags by defendant's 
employees with defendant’s duplicate key in the absence of the depositor. 
It is not clear that defendant was to be free from the consequences 
of negligence resulting from circumstances other than the use of the 
procedure just outlined, for example, loss of the bag after it was re- 
ceived by the defendant through the latter’s neglect (cf. Boll v. Sharp 
& Dohme, 281 App.Div. 568, 571, 121 N.Y.S.2d 20, 22, affirmed 307 
N.Y. 646, 120 N.E.2d 836). Nor does the provision making con- 
clusive defendant’s finding as to the presence or absence of the bag 
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and its contents amount to an exemption from liability for negligence 
of any and every kind. Moreover, the pleadings leave open the ques- 
tion of whether the defendant found the bag but without its contents, 
or found no bag at all. 

In the case of Kolt v. Cleveland Trust Co., 156 Ohio St. 26, 99 N.E.2d 
902, 903, 27 A.L.R.2d 525, the court held that the contract between the 
bank and the depositor exempted the bank from liability due to its 
negligence. In that case, however, there was no duty or obligation 
whatsoever on the part of the bank to open the sack containing the 
deposit or to do anything about crediting the deposit to the depositor’s 
account. The depositor was merely allowed to use the night depository 
facilities for overnight safekeeping of the sack containing the deposit. 
He was obliged to call for and receive the sack on the first banking 
day thereafter. Here the bank was authorized to open and examine 
the contents of the bag by means of a duplicate key in its possession, in 
the absence of the depositor in order to credit the moneys, checks, etc., 
found therein to the depositor’s account. 

In Bernstein v. Northwestern National Bank in Philadelphia, 157 
Pa.Super. 73, 41 A.2d 440, the bank, as in the case in hand, was per- 
mitted to open the bag in the absence of the depositor. While there was 
no written contract between the bank and the depositor, as there was 
in the case in hand, and in the Kolt case, supra, the court held the relation- 
ship between the parties to be a bailment, mutually beneficial, and found 
that there was an issue for the jury as to whether the bank as such 
bailee exercised ordinary care. 

As hereinabove indicated, the exempting provisions of the agreement 
between the plaintiff and the defendant herein may or may not be 
applicable to the particular facts and circumstances of this case, perhaps 
depending on the way in which the loss occurred. Such applicability 
or the lack of it is best determined after evaluation of the evidence at 
the trial. Order signed. 


TOTTEN TRUST UPHELD IN FLORIDA 


The Supreme Court of Florida has ruled that a savings ac- 
count entitled “Euphemia Seymour in trust for Felton Seymour” 
in both the passbook and signature card, passed to Felton 
Seymour upon the death of Euphemia Seymour rather than to 
the latter’s estate. The court pointed out that even if the 
statutes of Florida did not provide for such a trust, the court 
would adopt the common law doctrine as set forth in the Totten 
Trust case some years ago in New York. See In re Seymour 
Estate, 85 So. 2d 726. 
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Sealed Instrument Ruled Not to Extend 
Statute of Limitations 


In one of the rare decisions* concerning the use of a seal on 
a promissory note, a federal district court has ruled that plac- 
ing a corporate seal on a note did not create a “sealed instru- 
ment” subject to a 12 year statute of limitations rather than the 
3 year statute applicable to promissory notes under ordinary 
circumstances. 


The plaintiff brought suit on a note executed by the defend- 
ant corporation. The note was signed in the usual manner but 
the corporate seal was impressed over part of the corporate 
name. The plaintiff took the position that the seal created what 
is called a specialty (that is, a sealed agreement) and as such 
was subject not to the regular 3 year statute of limitations ap- 
plicable to notes in the District of Columbia but rather to a 12 
year statute applicable to specialties. 


The court ruled that since it was not the intention of the 
corporation to create a specialty, none was created, and that 
the action on the note was barred by the 3 year statute. The 
court reasoned that the corporation had not intended to make 
a sealed instrument because the words “signed and sealed” 
which would usually be employed on a specialty were not used 
and because it was apparent under the circumstances that the 
corporate seal was used on this particular note simply as a means 
of identification and as a mark of genuineness. Sigler v. Mt. 
Vernon Bottling Company, United States District Court, Dis- 
trict of Columbia, 158 F.Supp. 234. The opinion of the court 
is as follows: 


PINE, D.J.—This is a motion to enter judgment for plaintiff in the 
amount claimed by him, in lieu of judgment entered for defendant by 
direction of the court. 

The action is on an unpaid promissory note made by defendant cor- 


* THE BANKING LAW JOURNAL last reported a case involving a sealed instrument 
in 1943. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 1390. 
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poration to the order of plaintiff's assignor, the note being received by 
plaintiff not in due course. The issue raised is whether the note is or 
is not a sealed instrument within the meaning of the statute of limitations. 
If it is, judgment should be in favor of the plaintiff; if it is not, judgment 
should be in favor of defendant. This issue is one for the Court’s 
determination, and is not a jury question. Jacksonville, Mayport, Pablo 
R. & Nav. Co. v. Hooper, 160 U.S. 514, 515, 16 S.Ct. 379, 40 L.Ed. 515; 
Brown v. Commercial Fire Insurance Co., 21 App.D.C. 325; Federal 
Reserve Bank of Richmond v. Kalin, 4 Cir., 81 F.2d 1008. Where a seal 
is used the intention of the maker is controlling and is to be determined 
by the Court from an examination of the instrument itself. See citations 
supra. 

The note herein was signed by defendant and its corporate seal im- 
pressed over a portion of its name. Its validity and negotiability are not 
affected by the fact that it bears a seal (Sec. 28—107, D.C.Code 1951), 
and these questions are not involved. The point for decision is the 
intention of the maker in causing its seal to be impressed on the note. 
Looking at the instrument itself, as I am enjoined to do, I find that 
it does not contain the words “signed and sealed” or words of similar 
import. If present, such words would be strongly indicative of an 
intention to create a specialty. Their absence is equally indicative of a 
contrary intention where, as here, a corporate seal is involved. Next, 
I find that a printed form of note in general use was utilized, but not one 
which contained the word “(Seal)” after the space for signature. This 
is indicative that a specialty was not intended by the maker, just as the 
use of a form containing the word “(Seal)” would indicate otherwise. 
Next, the note was made by a corporation and not an individual. The 
latter requires no seal for identification or as a mark of genuineness, 
which would be appropriate for a corporation. The presence of a seal, 
therefore, (either written or contained on the form used) has a connota- 
tion of intention to create a sealed instrument in the case of an individual 
which is not found in the case of a corporation using its own corporate 
seal. In the latter case, if the corporation-maker wishes some form of 
identification and genuineness on the note, its seal is a convenient form 
for that purpose. Furthermore, it is desirable, if not imperative, that 
a note be so drawn as to leave no doubt that the maker is the corporation 
bearing the name signed thereon and not someone trading thereunder. By 
reason of the foregoing circumstances, I am of the opinion that the inten- 
tion of the maker was not to create a specialty with its attendant liability 
for twelve years, but that the seal was impressed for identification and 
as a mark of genuineness, and also to give certain knowledge that the 
note was an obligation of the corporation and no one else. This opinion 
is in accord with that expressed in Brown v. Commercial Fire Insurance 
Co., 21 App.D.C. 325, where the Court held that the affixing of a seal 
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alone in the case of a corporation is a “mere mark of genuineness and 
nothing more.” 

Plaintiff cites Federal Reserve Bank of Richmond v. Kalin, supra, 4 
Cir., to the contrary. That case did not involve a corporate seal but 
the word “(Seal)” opposite the signature of the maker. However, if 
its purport be regarded as contrary to the view entertained by me, 
it is an example of the diversity of opinion which exists in various 
jurisdictions on the question here involved. I am controlled by the Court 
of Appeals of this Circuit; but if the Brown case, supra, is distinguish- 
able from that before me because it differs factually I feel that, if not 
controlled, at least I should be guided by the expression of its opinion 
above set forth. 

Plaintiff also relies on the case of Wells v. Alropa Corporation, 65 
App.D.C. 281, 82 F.2d 887, where the Court held in a suit on a note 
that the words “signed and sealed” are not necessary to make it a sealed 
instrument. But that case dealt with the note of an individual and not 
of a corporation, and there the note was a form with the word “(Seal)” 
printed at the right in line with the maker's signature. These facts 
distinguish the case from the present one where the maker is a corpora- 
tion and not an individual and the note does not have on it the printed 
word “(Seal)” on the form of note used, as hereinabove discussed. 

For these reasons and the reasons set forth in the oral opinion given 
by the Court at the time the jury was directed to return a verdict in 
favor of the defendant, I conclude that it was not the intention of the 
maker to create a sealed instrument giving the plaintiff the benefit of a 
twelve-year statute of limitations, without which the note is barred, and 
that therefore the motion herein should be denied. 


CREDITOR IS PROTECTED IN BANKRUPTCY CASE 
INVOLVING POSSIBLE NON-DISCHARGEABLE CLAIM 


The United States Court of Appeals in the Eighth Circuit 
has handed down a decision indicating that a creditor of a bank- 
rupt need not file objections to a discharge in bankruptcy in 
order to preserve his right to the benefits of an exemption under 
Section 17 of the Bankruptcy Act. The Court stated: “The rule 
recognized by all the other decisions and by the text authorities 
generally is that where a creditor sues the bankrupt after dis- 
charge, the question whether the claim involved is within the 
operation of the discharge, or within the exceptions of Sec. 17 
of the Act, must ordinarily be left to the court in which the 
action is brought.” See White v. Public Loan Corporation, 
United States Court of Appeals, Eighth Circuit. 
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Commission Added to Interest Does Not Make Loan 
Usurious 


The United States Court of Appeals in the District of 
Columbia has ruled that where a borrower indicated approval 
of the payment of a 1% commission to a lending bank by signing 
a settlement sheet showing the commission and interest at 6%, 
there was no violation of the usury statute which permitted 
interest up to 8% if the contract calling for such is in writing. 
Since the settlement sheet constituted a “writing”, the borrower 
could not rely on the statute prohibiting oral contracts for in- 
terest of over 6%. Industrial Bank of Washington v. Page, 
United States Court of Appeals, District of Columbia, 249 F.2d 
938. The opinion of the court is as follows: 


BASTIAN, C.J.—Appellee, the owner of certain real estate in the 
District of Columbia, sought a loan of $8,000.00 from the appellant bank, 
to be secured on her property. The bank approved the application for 
the loan. It does not appear clearly whether or not the application and 
approval were in writing. The loan was to be evidenced by a note 
secured by a first deed of trust on the property, the note to bear six 
per cent interest. Thereafter, the appellant bank forwarded a letter of 
instructions to the title company, and included in the letter of instructions 
were the note and a check for $8,000.00. The letter advised the title 
company of certain charges in connection with the loan, including an 
item of $80.00 for commission to the bank. 

At the settlement at the title company, appellee executed the note and 
trust, and a settlement sheet was prepared by the title company showing 
the distribution of the proceeds of the loan and the various charges 
against it, which included the $80.00 item for commission. This settle- 
ment sheet was signed as approved by the appellee and a check for 
$80.00 was forwarded to the bank for the commission. Several years there- 
after appellee filed suit in the District Court asking that the court declare 
the transaction usurious because, it was contended, the $80.00 was in the 
nature of interest and, when so considered and added to the six per cent 
provided for in the note, exceeded six per cent interest. 

Appellee’s contention in the District Court and here is that by § 28— 
2702, D.C. Code 1951, the transaction was usurious, and that the interest 
should be forfeited under § 28—2708. Those sections read as follows: 

“§$ 28-2702. Rate of interest—Express contracts. The parties 
to a bond, bill, promissory note, or other instrument of writing 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 1569. 
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for the payment of money at any future time may contract therein 
for the payment of interest on the principal amount thereof at 
any rate not exceeding eight per centum per annum.” 

“§ 28-2708. Usury—Definition. If any person or corporation 
shall contract in the District, verbally, to pay a greater rate of 
interest than six per centum per annum, or shall contract, in writ- 
ing, to pay a greater rate than eight per centum, per annum, the 
creditor shall forfeit the whole of the interest so contracted to be 
received: Provided, That nothing in this chapter contained shall be 
held to repeal or affect sections 26—601 to 26-611.” 


Appellee claims that, the $80.00 being in the nature of interest and 
there being no contract in writing to pay more than six per cent, the 
loan is usurious because the interest exceeds six per cent per annum, and 
that the interest is therefore forfeit. The District Court so held, and 
the bank has appealed. 

There can be no doubt that a commission or bonus paid to the same 
person who is entitled to the interest is to be considered as additional 
interest;' so that, at least for the first year, the actual interest received 
by the bank exceeded six per cent. However, there can be no doubt that 
§ 28—2702 is simply a permissive section and certainly contains no penal 
provisions. It must be § 28—2708, the penal provision, upon which 
appellee must rely, and under that section the burden is upon appellee 
to show that the contract was usurious. This burden she has not carried. 

It seems to us that the contract between the parties was in fact in 
writing. Assuming that appellee’s application for the loan and its accept- 
ance were oral, nevertheless, by the letter of instructions to the title 
company, it is clear that the appellant bank was offering to make the 
loan at six per cent with one per cent commission. It is further clear 
that the consent to this contract was obtained when appellee signed the 
note and in writing approved the settlement sheet containing the item 
of $80.00 which gave rise to this litigation. Thus the provision for six 
per cent interest was in writing in the note itself, and the agreement for 
the one per cent commission was in writing. This we think brings the 
contract within the eight per cent provision of the statute. 

Appellee relies heavily upon the case of Mollohan v. Masters, 45 
App.D.C. 414, but this case gives her no comfort. There there was a 
dispute as to the terms of a contract and the court held that a written 
statement made at the title company, which was signed on a false induce- 
ment or representation, was not a contract or a modification of the original 
contract. In the instant case there was no false representation made 
and the written statement was voluntarily approved, carrying out the 
intention of the parties. 


1See Bowen v. Mount Vernon Sav. Bank, 70 App.D.C. 273, 105 F.2d 796; Von 
Rosen v. Dean, 59 App.D.C. 359, 41 F.2d 982; Brown v. Slocum, 30 App.D.C. 576. 
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We need not pass upon the question of whether or not, had there been 
nothing in writing as to commission, the loan would have called for 
usurious interest. 


Reversed, with directions to enter judgment for appellants. 


National Bank in Michigan May Not Establish Branch 
Bank Where Branch of State Bank Exists 


The United States Court of Appeals, on a petition for re- 
hearing of the National Bank of Detroit, has again ruled that a 
national bank in Michigan does not have the right to establish 
a branch bank in a community where a state bank already has 
a branch in operation. In reaching its conclusion the court was 
called upon to interpret both a Michigan statute (17 M.S.A. 


Sec. 23.762) and a federal statute (12 U.S.C.A. Sec. 36). The 
state statute provides that under certain conditions any bank 
may establish a branch provided that it is not done in a city 
or village “in which a state or national bank or branch thereof 
is then in operation.” The federal statute specifies that a na- 
tional bank may with the approval of the Comptroller establish 
a branch in certain locations “if such establishment and opera- 
tion are at the time authorized to State banks by the statute 
law of the State in question by language specifically granting 
such authority affirmatively and not merely by implication or 
recognition. ...” 


The court ruled that even with the approval of the Comp- 
troller of the Currency the national bank could not establish 
a branch in Troy, Michigan, because a state bank already 
operated a branch there and by the Michigan statute no other 
state bank would have been permitted to establish a branch in 
that community. Since a state bank was not affirmatively au- 
thorized to establish a branch there, the federal statute pro- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 215. 
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hibited a national bank from establishing a branch also. 
National Bank of Detroit v. Wayne Oakland Bank, United States 
Court of Appeals, Sixth Circuit 252 F.2d 537. The opinion 
of the court is as follows: 


PER CURIAM. 

Appellants, National Bank of Detroit and Ray M. Gidney, Comptrol- 
ler of the Currency, filed their petitions for rehearing en banc of the 
above cause, in which this court affirmed the judgment of the district 
court on the findings of fact and conclusions of law of Judge Lederle. 


On the petitions for rehearing, appellants submit that this court did 
not pass upon the legality and efficacy of the Comptroller’s approval 
of the application of the National Bank of Detroit for permission to 
establish and operate a branch bank; that the approval, alone, of the 
Comptroller was sufficient to give the right to establish and operate the 
bank; that the judgment of the district court, as affirmed, is at odds with 
the authoritative interpretation of the law of the State of Michigan; and 
that appellee had “no standing” to bring the action. Most of the points 
set forth in the two petitions for rehearing en banc were the subject of 
considerable interrogation of counsel during argument and extensive 
discussion by the members of this court during the hearing, and all of 
the matters set forth in the briefs were determined adversely to appel- 
lants’ contentions. Nevertheless, it has been thought proper to outline 
the grounds upon which the judgment was affirmed, with reference to the 
statements in the petitions for rehearing. 


It appears, then, that The Wayne Oakland Bank, a state bank organ- 
ized under the laws of Michigan, filed an application, on April 27, 1955, 
with the Michigan State Banking Commissioner to secure his approval to 
the establishment of a branch bank in the City of Troy, Michigan. On 
April 2, 1956, with the approval of the Commissioner, The Wayne Oak- 
land Bank established a branch in Troy. At that time, no other bank 
had been established in that city. 


On January 19, 1956, the National Bank of Detroit applied to the 
Comptroller of the Currency of the United States for permission to 
establish a branch at Troy; and on March 19, 1956, the Comptroller 
notified the National Bank of Detroit that its application had been ap- 
proved. At the same time, the Comptroller sent a letter to the Michigan 
State Banking Commissioner, stating that he had approved the applica- 
tion of the National Bank of Detroit to establish a branch in Troy, 
Michigan. 


The Wayne Oakland Bank in this case sought a declaratory judg- 
ment that it would be unlawful for the National Bank of Detroit to open 
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a branch bank in Troy, after The Wayne Oakland Bank had established 
its branch there; and it further sought a restraining order to prevent the 
Comptroller from issuing a certificate of authority to the National Bank 
of Detroit, as well as an order restraining the latter from establishing 
and operating such a branch. 


The district court held that, since The Wayne Oakland Bank had 
already opened, and had in operation, a branch in Troy, the subsequent 
establishment in the same city of a branch of another bank, such as the 
National Bank of Detroit, which was chartered to do business in another 
city, was prohibited by Title 12 U.S.C.A. Section 36, and Section 23.762 
of the Michigan Statutes Annotated, and, accordingly, the district court 
issued the restraining orders sought, against the Comptroller, and the 
National Bank of Detroit. 


We are of the opinion that, contrary to the contentions of the appel- 
lants, the Michigan statute (17 M.S.A. Section 23.762)' is here control- 
ling; that the limitation therein contained as to branch banks applies, 
not only to state banks, but to national banks as well; and that Title 12 
U.S.C.A. Section 36,? not only did not empower the Comptroller to estab- 
lish a branch of the National Bank of Detroit in Troy, Michigan, subse- 
quent to the establishment in that city of a branch of The Wayne Oak- 
land Bank, but, by clear implication, prohibited him from doing so. 


Appellants contend that, by Title 12 U.S.C.A. Section 36(c), the 
National Bank of Detroit was permitted to establish the branch in Troy, 
Michigan, after The Wayne Oakland Bank had already opened a bank 
there with the approval of the Michigan State Banking Commissioner. 
The claim of the National Bank of Detroit is based upon the argument 
that Congress intended to permit a national bank to establish a branch 
at any point within the state at which the state law permitted the estab- 
lishment and operation of a branch of a state bank, and that, since The 
Wayne Oakland Bank had established a branch in Troy, by authority of 


1“Sec. 34. Any bank having a capital of at least $50,000.00 may, with the written 
—_—- of the commission, establish and operate a branch or branches within a 
village or city other than that in which it was am chartered: Provided, That 
the village or city in which it is proposed to establis me operate a branch is located 
in the same county in which the parent bank has its principal office or, if not in 
said county, then within 25 miles of said parent bank or in a contiguous county at 
a point more than 25 miles from the parent bank, if such county has no bank: 
Provided further, That no such branch shall be established in a city or village in which 
a state or national bank or branch thereof is then in operation: . . .”. 


2“A national banking association may, with the approval of the Comptroller of the 
Currency, establish and operate new branches: . . . at any point within the State in 
which said association is situated, if such establishment and operation are at the 
time authorized to State banks by the statute law of the State in question by 
language specifically granting such authority affirmatively and not merely by implica- 
tion or recognition, and subject to the restrictions as to location imposed by the law 
of the State on State banks. 
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the State Banking Commissioner, the National Bank of Detroit could, 
therefore, establish a branch in the same city. 


The history of federal legislation regarding branch banking and the 
statutes applying thereto leave a clear and definite impression that Con- 
gress intended, with respect to the location of branches, that a national 
bank should have no greater rights than it would if it were a state bank, 
and that a national bank was to be permitted to establish and operate a 
branch in a state only at such a point as it could, by express provisions 
of a state statute, establish and operate a branch if it were then a state 
bank. In spite of recommendations to Congress of the Comptroller of 
the Currency in 1922, 1923, 1924, and 1925, for laws granting national 
banks the privileges enjoyed in each state by state banks, Congress de- 
clined to enact such legislation. In 1927, Congress amended the banking 
statute and granted national banks the right to establish and operate 
branches, if such establishment and operation were, at the time, per- 
mitted to state banks by the laws of the state in question (Public Law 
No. 639. Sixty-ninth Congress.) Later, in 1929, 1930, and 1931, similar 
proposals were made by the Comptroller. In 1932, the same recom- 
mendations were made, and the passage of a bill authorizing “national 
banks to establish branches at any place within the State in which such 
banks are located” was recommended by a majority of the Senate Com- 
mittee on Banking and Currency. A minority report disagreed on this 
question of branch banking; and the bill failed of passage. In 1933, 
Congress finally passed the act containing 12 U.S.C.A. § 36 in its present 
form, insofar as here pertinent. 


The foregoing statute provides that a national bank may, “with the 
approval of the Comptroller of the Currency, establish and operate new 
branches: ... at any point within the State in which said [bank] is situated, 
if such establishment and operation are at the time authorized to State 
banks by the statute law of the State in question by language specifically 
granting such authority affirmatively and not merely by implication or 
recognition, and subject to the restrictions as to location imposed by the 
law of the State on State banks.” (Emphasis supplied.) In our view, 
the meaning of the foregoing statutory provision is that a national bank 
shall be permitted to establish an outside branch in a city if state law 
permits a state bank to establish and operate an outside bank, at the time, 
in the same city. If there were no other bank operating in Troy, the 
establishment of a state or national bank would, at that time, be per- 
mitted. In this case, however, there was already a branch of a state 
bank permitted by state law and established in the city of Troy. The 
Michigan statute ‘ provided that, under the circumstances of this case, 


3 See footnote 2, ante. 
‘Section 487.34, Compiled Laws of Michigan, 1948 (Section 23.762, Michigan 
Statutes Annotated, as amended, 1955 Cumulative Supplement. 











786 THE BANKING LAW JOURNAL 


“no such branch shall be established in a city or village in which a state 
or national bank or branch thereof is then in operation.” From the above, 
the conclusion follows that (1) the National Bank of Detroit could not, 
even with the approval of the Comptroller of the Currency, establish a 
branch in Troy, since the establishment of such a branch would not have 
been authorized, at the time, to state banks by the laws of Michigan by 
language specifically granting such authorizations affirmatively; and (2) 
that, since the branch of The Wayne Oakland Bank was established in 
Troy on April 2, 1956, no other branch could be established subsequent 
to that date by any other state or national bank. Appellants’ claim that 
this conclusion results in discrimination against national banks seems 
irrelevant in the light of the statutes themselves. But to the contention 
that this discriminates against national banks in those cities where a state 
bank is the first to establish a branch, it can equally be said that the 
same discrimination operates against a state bank, when a national bank 
is the first to establish a branch. 


In view of our determination as above set forth, it is not of controlling 
importance whether the Comptroller approved the application of the 
National Bank of Detroit, or not. But since much has been made of the 
claimed conclusive effect of the Comptroller’s approval, a discussion of 
this aspect of the case seems proper, and, in this regard, a reference to 
the record is helpful. 


It is undisputed that there was a working arrangement between the 
Comptroller of the Currency and the Michigan State Banking Commis- 
sioner, to the effect that the Comptroller would always notify the State 
Banking Commissioner of any application by a national bank for the 
opening of a branch, in the State of Michigan. Obviously, this was to 
avoid the Comptroller’s approval of a branch of a national bank in a city 
in Michigan in which a state bank or its branch was already established, 
or had been approved by the Michigan State Banking Commissioner. 


In this case, there was a deviation from this established practice. This 
deviation from the established practice of the Comptroller resulted from 
a meeting that took place when the officers and attorneys of the National 
Bank of Detroit, on February 8, 1956, went to Washington to have a 
conference on the matter with the officials of the Office of the Comptroller 
of the Currency. A memorandum of this conference, which was verified 
under oath by the Comptroller, appears in the evidence, and sets forth that 
the conference related to the application of the National Bank of 
Detroit to establish a branch in the city of Troy, Michigan. The memo- 
randum went on to say that in June 1955, The Wayne Oakland Bank had 
already received permission to establish a branch in Troy, from the 
Michigan State Banking Commissioner; that, “due to the provisions of 
the Michigan statute limiting the establishment of branches, once a 
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branch operation is commenced in Troy, no other outside bank could 
establish a branch there. Bank’s counsel advised that prior to that time, 
however, there is no legal obstacle to the granting of permission to estab- 
lish a branch. ... The [attorneys and officers of the National Bank of 
Detroit] believe that there is sufficient business in Troy to warrant the 
successful operation of two branches, and further, do not believe that 
the establishment of a branch of their bank would be unfair to The 
Wayne Oakland Bank as they are not asking to keep another bank out 
of an area but are only asking that they themselves be let in to compete 
and protect existing business.” Further continuing, the memorandum 
states: “Upon questioning . . . as to why the subject bank delayed so long 
in making application for a branch in Troy when it was known that 
Wayne Oakland Bank had received permission to establish a bank there 
last June, Mr. Bodman [General Vice President of the National Bank of 
Detroit] stated that recently it had been reported that the Detroit Wabeek 
Bank & Trust Company (H. O., Detroit, with branches at Birmingham 
and Ferndale), the Birmingham (Michigan) National Bank, and the 
Ferndale (Michigan) National Bank are to be consolidated into the 
Detroit Bank, which is the second largest bank in Detroit. It was this that 
precipitated the subject bank’s application, as such a consolidation would 
change the nature of the competition in the subject area. Competition 
from the Wayne Oakland Bank was not considered serious, but if the 
Detroit Bank is able to place four offices within the area, as it would in 
the rumored consolidation, the [attorneys and officers] believed this 
proposed bank would be necessary to enable them to maintain their 
competitive position. The [attorneys and officers of the National Bank 
of Detroit] presented the formal application for the . . . branches, and 
requested that, regarding the one in Troy, that it be kept on a confidential 
basis and that we do not notify Commissioner Eveland, or contact any 
of the competing banks. The reason for the request was that the 
[attorneys and officers] were fearful of a leak through the State Commis- 
sioner’s Office that the bank was after a branch, which would cause The 
Wayne Oakland Bank to hasten to open in temporary quarters in an 
attempt to legally block this application. The [attorneys and officers of 
the National Bank of Detroit] were informed that not to notify Commis- 
sioner Eveland of this application would be a deviation from our present 
working agreement with his office. Mr. Gidney [the Comptroller of the 
Currency] said that we would have an examiner make this investigation 
to determine the need for a branch and would instruct him to keep the 
investigation on a confidential basis... It was understood that we would 
not contact Commissioner Eveland’s office at this time. Accompanying 
this memorandum are formal requests, with related data and maps, 
covering the . . . applications to establish branches. It is understood 
that all investigations relative thereto, except the one in the city of Troy, 
are to be processed in the customary manner. As stated above, it is 
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to be suggested to District Chief Examiner Rush that Examiner Flynn 
be assigned that investigation and that it should be conducted in a con- 
fidential manner.” 


About three weeks after the above conference, the vice president of 
the National Bank of Detroit wrote the Deputy Comptroller of the Cur- 
rency, stating that, while the Comptroller’s approval of the bank’s applica- 
tion would have to be unconditional to be effective, the bank agreed that 
it would not open the branch in Troy unless the merger, discussed in 
the conference, was completed. On March 19, 1956, the Deputy Comp- 
troller wrote the vice president of the National Bank of Detroit, stating 
that its application for permission to establish the branch in Troy was 
on that day approved. The letter went on to request that the bank 
advise the Comptroller when a definite opening date for the actual 
transaction of business had been decided upon; and what the exact 
street address would be, as well as the popular name by which the 
branch would be known. The letter continued: “The Comptroller's 
certificate authorizing establishment of the branch will be issued when 
that information has been received. It is understood, of course, that 
the branch should not be open until the certificate has been issued.” 
Later, in April, 1956, when The Wayne Oakland Bank threatened the 
National Bank of Detroit with a lawsuit to prevent the opening by 
the latter of a branch bank, the vice president of the National Bank of 
Detroit, in a conference between the officers of the two banks and their 
attorneys, assured those present that the National Bank of Detroit would 
not open the branch in Troy, if the merger plans were not completed. 


On May 29, 1956, the attorney for The Wayne Oakland Bank, in a 
conference with the Comptroller of the Currency in Washington, protested 
the latter’s action regarding the National Bank of Detroit; and, in re- 
sponse, the Comptroller informed him that he had approved the branch 
on March 19, 1956; that his approval constituted an irrevocable commit- 
ment to the National Bank of Detroit authorizing the branch; and that a 
certificate would later be issued as a matter of course. 


As late, however, as June 14, 1956, more than six weeks after The 
Wayne Oakland Bank had opened its branch in Troy, the representatives 
of the National Bank of Detroit were advising the president of The Wayne 
Oakland Bank that it would not open a branch in Troy if the proposed 
merger were not consummated. 


It is the contention of appellants that when the Comptroller notifies a 
national bank that he approves an application for permission to establish 
a branch, that notification is alone sufficient to constitute the statutory 
approval required by Title 12 U.S.C.A. § 36(c); and that it makes no 
difference whether such branch is not opened, or is not ready to be 
opened, at the time the bank received such notification, or whether the 
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bank seeking such approval does not intend to open the branch, except 
on certain contingencies, and so notifies the Comptroller at the time that 
it seeks his approval. Moreover, although the notification of approval 
by the Comptroller, in the instant case, was by letter, we assume, in the 
light of appellants’ argument that their contention would be that it is 
immaterial whether such approval is by letter, telegram, or telephone. 


The approval and consent of the Comptroller of the Currency are, by 
his Regulations, evidenced by a formal certificate. 12 Code of Federal 
Regulations, Section 4.5(a) (3), promulgated under Title 12 U.S.C.A., 
Section 1, provides: 


“If the decision is unfavorable, the applicant bank is so notified. 
If the decision is favorable the Comptroller issues a formal certifi- 
cate evidencing his approval and consent to the establishment and 

’ operation of a branch bank at the designated location.” 


No certificate of the Comptroller was issued in this case, prior to the 
opening of The Wayne Oakland Branch in Troy. The Comptroller 
informed the National Bank of Detroit that the branch should not open 
until the certificate was issued. 


Since the only legal way in which the Commissioner’s approval is 
evidenced is by his certificate, the branch of the National Bank of Detroit 
could not be said to be approved until the certificate was issued. A nod, 
a conversation, a telephonic communication, a telegram, or a letter does 
not suffice for the approval of the Comptroller, within the meaning of 
the statute. 


Since there was no approval by the Comptroller of the application by 
the National Bank of Detroit, for the branch bank, within the intendment 
of the statute, there cannot be said to be any “establishment” of such 
branch within the statutory meaning of the term. The claimed finding 
of fact of the district court that the Comptroller had approved the ap- 
plication is, accordingly, of no consequence. In this regard, it is to be 
said that the district court found that the Comptroller had notified the 
National Bank of Detroit that its application had been approved, and 
stated that a certificate would be issued when he received further in- 
formation. In any event, since no certificate had been issued, the matter 
is not important, in our view of the case. 


All of the foregoing would seem to demonstrate the wisdom of co- 
operation between the state and federal banking authorities in matters 
affecting the approval, and the establishment, of state and national banks. 
Such cooperation appears to have been intended by Congress, and, in 
this case, by the Michigan legislature. The express provisions of the 
federal statute governing the establishment and operation of national 
banks look to what has been done by the state; and the express provisions 
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of the state statute look to what has been done by the federal govern- 
ment. This accounts for the fact that there was a working agreement 
between the Comptroller of the Currency and the Michigan State Bank- 
ing Commissioner to the effect that the Comptroller would always notify 
the State Banking Commissioner of any application by a national bank 
for the opening of a branch in the State of Michigan in order to avoid 
the Comptroller’s approval of a branch of a national bank in a city in 
Michigan in which a state bank or its branch was already established, 
or had been approved by the Michigan State Banking Commissioner. 


It was the deviation by the national banking authorities from this 
established practice, at the request of the officers and legal counsel of 
the National Bank of Detroit that the Comptroller keep that Bank's appli- 
cation for a branch confidential and secret from the Michigan State Bank- 
ing Commissioner, which resulted in the conflict in this case between the 
state and national banking authorities. 


Appellants submit an opinion of a former Attorney General of Michi- 
gan as being authoritative in these proceedings, and contrary to the fore- 
going conclusions. If so, we are not persuaded by the views therein set 
forth; and it is to be remarked that the Michigan State Banking Commis- 
sioner has declined to follow such opinion in the official conduct of his 
office. Nor do we consider that the case of Muskegon Traction & Light- 
ing Co. v. City of Muskegon, 167 Mich. 331, 182 N.W. 1060, supports 
appellants’ contentions herein, that the branch of the National Bank of 
Detroit had been “established” by the letter of approval of the Comptrol- 
ler prior to the opening of the branch of The Wayne Oakland Bank in 
Troy. 


As to the standing of The Wayne Oakland Bank to maintain its suit, 
it was faced with invasion of property rights, and injury from a competi- 
tion which was prohibited by the federal statutes subjecting national banks 
to the same rules of law as cover state banks. The district court found, 
as a fact, that the competition resulting from the opening and operation 
of a branch by the National Bank of Detroit would certainly cause in- 
estimable damage to The Wayne Oakland Bank. Whether the rights of 
a party are infringed by unlawful action of an individual or by exertion 

of unauthorized federal administrative power, it is entitled to have such 
controversy adjudicated. 


With regard to rehearings en banc, where the appeal is decided by a 
regular court of appeals, consisting of three judges only, a petition to 
rehear will not be considered by the court en banc. N. L. R. B. v. Cam- 
bria Clay Products Co., 6 Cir., 229 F.2d 433; Northwest Airlines, Inc. v. 
Glenn L. Martin Co., 6 Cir., 229 F.2d 434, 50 A.L.R.2d 882. 


In accordance with the foregoing views, the petitions for rehearing 
are denied. 


ls inl ela ans nahin nee nl 
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Case Involving Acceptance of Drafts Remanded to 
Lower Court 


A Texas case involving the holding of drafts by a drawee 
bank for longer than 24 hours has been remanded to the trial 
court for further consideration. The appellate court found 
that, despite contrary assertions by the defendant bank, the 
bank was a drawee under the Texas Code which defines a 
drawee as “ .. . the bank against which an item is drawn and 
by which an item is payable. . . .” 

Also, the court ruled that the lower court should admit 
evidence concerning whether or not the drawee bank had know]- 
edge of the arrival of certain livestock for which the drafts 
involved were to be payment. The drawee bank contended 
that it did not “accept” the drafts under the statute that specified 
a drawee was presumed to have accepted drafts not returned 
within 24 hours because it had instructions from the forwarding 
bank to hold the drafts “for arrival”. If evidence showed the 
bank had no knowledge of the arrival of the livestock, then the 
instructions to hold for arrival constituted a waiver of the re- 
quirement that the bank pay the drafts or return them within 
24 hours. Tyler Bank & Trust Company v. Saunders, Court of 
Civil Appeals of Texas, 308 S.W.2d 90. The opinion of the 
court and the dissent are as follows: 


CHADICK, C.J.—This is a suit founded upon a bank’s alleged default 
under Article 342—704, Vernon’s Ann.Tex.Civ.St. of the Banking Code of 
1943. The judgment of the trial court in favor of the plaintiff is affirmed 
in part and in part reversed and remanded. 

The suit was instituted in the District Court of Smith County by T. B. 
Saunders, d/b/a T. B. Saunders & Company, as plaintiff against the 
Tyler Bank & Trust Company (formerly Tyler State Bank & Trust 
Company ) as defendant, to recover the sum of $23,808.47. The plaintiffs 
trial pleading alleged that Shaw Packing Company, a corporation which 
has now ceased to do business, purchased livestock through T. B. 
Saunders & Company and authorized that Company to draw drafts on 
Shaw Packing Company through Tyler Bank & Trust Company for the 
purchase price, and that T. B. Saunders & Company drew 10 drafts, each 
of which was held by Tyler Bank & Trust Company for more than 24 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 11. 
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hours after it was received, and under the terms of Article 342-704, 
V.A.T.C.S., that Bank became liable to T. B. Saunders & Company upon 
the drafts. In the alternative, it was alleged that if the Tyler Bank & 
Trust Company did not accept the drafts, then it was negligent in hold- 
ing them for more than 24 hours after receipt and had the Bank acted 
promptly and within the 24 hours after receipt of the drafts, T. B. 
Saunders & Company would not have continued to accept drafts drawn 
upon Shaw Packing Company and would not have continued to sell 
Shaw Packing Company cattle and hogs. 


The Bank answered and set up defenses of estoppel, waiver, election 
of remedy, laches, and that T. B. Saunders & Company expressly agreed 
and directed that the Bank hold the drafts longer than 24 hours. 


Trial was before a jury and at the conclusion of the testimony on 
plaintiff's motion the court instructed a verdict and rendered judgment 
in favor of T. B. Saunders & Company against Tyler Bank & Trust Com- 
pany on each of the drafts involved. 


The Bank, being dissatisfied with the judgment, has appealed and 
seeks review by this Court of matters covered by its six points of error. 
The evidence necessary to an understanding of this opinion will be set 
out in connection with each of the points discussed. 


Appellant contends by its first point of error that Article 342—704 
of the Banking Code does not impose liability on it as a collecting bank 
because the drafts do not show the Bank to be a “drawee bank” under 
the statute. For a clear discussion of this point, the Article under which 
liability is asserted, Article 342—704 of the Banking Code, the first bank 
draft offered in evidence by Saunders, the letter of transmittal and tracer 
concerning it, are copied in full. The three instruments copied are 
typical of all the drafts, transmittal letters and tracers in the case, except 
one letter of transmittal which is separately discussed under Point 3. 


Article 342—704. 


“Except where otherwise provided in this Code, or by express 
agreement of the parties, items presented to a drawee bank shall 
be received by it, subject to final adjustments and all clearing 
house settlements, checks, drafts, credits, advances of money, 
charges, or entries to accounts, (including sight posting), shall be 
conditional and subject to revocation during the day on which the 
item is presented (or in case of a time item, the due date), or 
within twenty-four (24) hours after presentment, exclusive of 
Sundays and holidays, if it is finally determined that the drawee 
bank was not at the time of presentment (or in case of a time 
item, the due date) authorized or obligated to pay the item, and 
if the drawee bank shall within that time refuse payment and 
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ACCEPTANCE OF DRAFTS 


return the item, or undertake to give notice in the manner herein- 
after prescribed: 


“1. If the item is presented across the counter for payment 
in cash or for deposit in the drawee bank the drawee bank shall 
exercise a reasonable diligence within the time above prescribed 
to give notice, by mail or otherwise, to the bank or person present- 
ing the item that it has refused payment and that it holds the 
item subject to its or his order. 


“2. If the item is presented through a clearing house, the 
drawee bank shall, within the time prescribed, return the item to 
the clearing house presenting it. 


“3. If the item is presented by mail, the drawee bank shall 
within the time above prescribed deposit the item in the mail 
properly stamped and addressed to the bank or person presenting 
the . . . item, or the actual receipt of the returned item by the 
person, bank or clearing house, as provided in Sections 2 and $ 
above, shall constitute dishonor within the purview of Article 
5938 of the Revised Civil Statutes of Texas. If the drawee bank 
in refusing payment of any item fails to comply with the provisions 
of this article within the time above prescribed it shall, at the 
election of the owner of the item, be deemed to have accepted 
the item, and shall be liable for the amount thereof. If an item is 
presented by a bank as agent or subagent of owner, such bank 
may, in the absence of definite instructions from the owner, exer- 
cise the election herein provided for.” 


T. B. Saunders & Co. 
Live Stock Exchange Bldg. 
(Insignia ) 
Ft. Worth, Texas 9-25 
NP. 
Pay To The Order Of T. B. Saunders & Co. 375 $1642.90 


T. B. Saunders & $1,642 & 90 Cts. Dollars 
with exchange 


TO Shaw Pkg. Co. T. B. Saunders & Company 


Tyler State Bank & Tr. Co. 


at aa By S. Anderson 
Tyler, Tex. 





“Transit The Fort Worth National Bank OCT. 1 1951 
Department Fort Worth, Texas Date 
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We enclose for collec- Drawn On Endorser Amount 
tion and remittance or 923 1,642.90 # 


credit only when paid. Shaw Pkg. Co. Exc. 


Instructions 

This is a Cash Item and was accepted 
by us with the understanding that it 
would be paid upon presentation. If 
not paid the same day you receive it, 
please return at once, do not hold it 


for any reason. 
Deliver documents only on payment TO Tyler State Bank & 


of items to which they are attached. Trust Company 
Tyler Texas 


Wire non-payment of items $1,000.00 and over, except 
those not paid because of missing, irregular, or un- 
satisfactory endorsement. 


Do not protest items $500.00 or under, or those bear- 


ing this stamp or similar authority of 
a preceding 1 N.P. endorser.” 
1 87-5 


“The Fort Worth National Bank 
“Established 1873 
“Fort Worth, Texas 


“October 22, 1951 
“Tyler State Bank & Trust Co. 
“Tyler, Texas 
“Gentlemen: 


“On October 1, 1951 we sent you for collection Draft drawn on 
Shaw Pkg. Co. for $1,642.90 upon which we appear to be without 
returns. 

“Please Advise Present Status Of This Item 

“Our customer deposited this draft as a cash item, anticipating 
it would be paid on presentation. If for any reason, it has not been 
paid on receipt of this letter, please return it at once giving 
reasons for non-payment. 4 


“Thanking you we remain, 
“Yours very truly 
“/s/ R. L. Cotton 
“R. L. Cotton, Manager, 
“Transit Department.” 


An he th ae let ethan 
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The last paragraph, beginning “Our customer”, though still visible 
was practically blotted out and must be construed as having been inten- 
tionally deleted by the Fort Worth Bank; a similar deletion occurs in 
all transmittal letters. 


A construction of this section of the Banking Code as contended here 
has not been directly passed upon by the courts, but from a reading of 
the opinion, it appears that the drafts in the case of Carder v. Tyler Bank 
& Trust Co., D.C., 182 F.Supp. 495, affirmed 5 Cir., 224 F.2d 687, were 
very similar to those in this case but the language of the opinion does not 
foreclose the question. In College Station State Bank v. Fulcher, Tex. 
Civ.App., 296 S.W.2d 958, no writ history, a similar point, if raised, was 
decided without discussion adversely to the contentions here made. The 
record of that case is in this Court and an examination of the draft 
exhibit in it shows that the draft was drawn identically with the drafts 
in this case in that the draft was “to” College Station State Bank and on 
the line immediately under was written “Ed Cross Dealers Auto Sales,” 
as in this case on the top line is “Shaw Packing Co.” and under it, “Tyler 
State Bank & Trust Co.” Aside from such authority as these cases may 
be, the Banking Code by Article 342—701, subsec. (b), defines a “drawee 
bank” as “. . . the bank against which an item is drawn and by which 
an item is payable, including banks issuing cashiers’ checks, or accepting 
drafts.” And subsec. (d) goes on to say: “The term ‘item’ means a 
check, note or other negotiable or non-negotiable instrument providing 
for the payment of money.” The draft heretofore set out shows that it 
is directed “to” Shaw Packing Company and “to” Tyler State Bank & 
Trust Company, so it seems clear that Tyler State Bank & Trust Company 
is a “bank against which an item is drawn . . .”, within the very language 
of the definition. Further in this connection, being so drawn would 
not diminish the validity of the draft as Article 5940, Sec. 128, the 
Negotiable Instrument Act, provides “a bill may be addressed to two or 
more drawees jointly, whether they are partners or not .. .”. 

If it may be said that the draft as drawn is ambiguous, then the 
construction placed upon the transaction by the parties themselves, that 
is, the Fort Worth Bank and the Tyler Bank, indicates that each con- 
sidered the Tyler Bank to be the bank upon which the draft was drawn 
and by which it was payable, and the Tyler Bank entered such role 
without question or protest. This construction placed upon the am- 
biguous instrument by the parties is binding upon them. See cases listed 
in Note 7, 10 Tex.Jur. 298. 

At the time of the enactment of the Banking Code in 1948, the case 
law of this state as expressed in First National Bank of Goree v. Talley, 
Tex.Com.App., 115 Tex. 591, 285 S.W. 612, made a distinction between 
duties and liabilities of a bank on the presentation of an item for accept- 
ance and one presented for payment. That case in construing the Nego- 
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tiable Instrument Law held that under Sec. 187, a bank became liable 
on holding an item more than 24 hours only when the item was pre- 
sented for acceptance, but not if presented for payment. The language 
of the Banking Code of 1943 seems to refer to items presented for pay- 
ment, and in the light of the decision last mentioned, it is a fair con- 
struction that the Legislature intended to create an irrebuttable pre- 
sumption that a bank had accepted an item for payment and would pay 
the same unless such acceptance was waived if it failed to return the 
item or give notice in the time and more prescribed. Such construction 
removes the distinction in a bank’s liability between items presented for 
payment and those presented for acceptance. Thus, under any approach 
to a determination of this question known to the Court or suggested 
by counsel, the Tyler Bank is the drawee bank as contemplated by the 
statute. It is concluded that the trial court properly held that the 
Tyler Bank is a “drawee bank” in the drafts giving rise to this litigation, 
and as such answerable for its defaults, if any, under Article 342—704. 

Point 8 is concerned with a draft dated September 26, 1951, in the 
amount of $2,527.70 which was deposited by Saunders with the Fort 
Worth National Bank on October 1, 1951, and was received by the 
Tyler Bank on October 3, 1951. The letter of transmittal of the Fort 
Worth Bank had the typical instructions elsewhere set out in this opinion 
with the additional instruction, “Please acknowledge receipt and hold 
for arrival.” This instruction was explained by an officer of the trans- 
mitting bank to mean that the Tyler Bank was to hold the draft until 
the livestock for which the draft was payment had been received by 
Shaw Packing Company. The evidence in the record is subject to the 
construction, and it probably was a fact, that the livestock had been 
received by Shaw Packing Company before the draft reached the Tyler 
Bank, but there is no evidence that the Bank had such knowledge. Article 
342—704 of the Banking Code has not been construed by the courts of 
this state in the light of similar facts and this appears to be a question 
of first impression. 

The Article makes an exception in its initial language, saying, “Ex- 
cept where otherwise provided in this Code, or by express agreement 
of parties,” the drawee bank will be presumed to have accepted and 
become liable for the amount of the item if it fails to return the draft 
within 24 hours after receipt. The letter of transmittal expressly instructs 
the Tyler Bank to hold the draft and await arrival of the purchased live- 
stock. The record does not reflect upon whom the duty rested to advise 
the bank of the arrival of the livestock, nor that by custom or practice 
it assumed any responsibility in this respect. In the absence of evidence 
that the Bank was advised of the arrival of the livestock the instruction to 
hold the draft remained in effect and constituted a waiver of the require- 
ment that the Bank pay the draft or return it within 24 hours. It would 
not be unreasonable to assume that the same source that instructed the 
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bank to hold the draft would advise it of the arrival of the livestock. 
Another question might be presented under the contention that holding 
the draft was negligence but no evidence was offered or issue in this 
respect submitted to the jury. As elsewhere discussed, it appears that 
the case was tried upon an erroneous theory and under Jackson v. Hall, 
147 Tex. 245, 246, 214 S.W.2d 458, it is thought that remand is proper 
as to this item of the judgment. 

Point 6 is concerned with the exclusion of the testimony of the wit- 
nesses Cotton, Graves, Tyler, Rhone and Stringer. As previously men- 
tioned, Article 342—704 excepts express agreements from its operation. 
These witnesses were offered by the Bank to testify that in certain tele- 
phone conversations by them as representatives of the Taylor Bank 
with the Fort Worth Bank’s and Saunders’ representatives that Saunders 
expressly agreed and directed the Tyler Bank to hold all the drafts 
involved except the first, dated September 26, 1951, in the amount of 
$1,642.90, and the second of September 26, 1951, for $2,527.70. This last 
is the subject of Point 8. 

The following questions were propounded to the witness Stringer 
and he answered as follows: 


“Q. I want to ask some questions with reference to the period 
of 24 hours from the time that your bank received these drafts, 
what was the time of each conversations—the time of these conver- 
sations that you, Mr. Tyler or any other one for the Tyler Bank 
and Trust Company had any conversation with the Fort Worth 
Bank or with the Plaintiff, or the Plaintiffs agent, Mr. Graves? 

“A. With all of the drafts except the first two, I think we did 
report back to them within a 24-hour period, or less, on every 
draft except the first two. The first two drafts arrived at our 
Bank on the 8rd of October and the first telephone conversation 
that we had, the first report that we made, that we know of, was 
on the 8th of October. On the 8th of October, two additional 
drafts came in to our Bank from the Fort Worth bank, and on 
the 9th of October we reported to them again, Mr. Tyler did, at 
my directions. Thereafter with the drafts as they came in with 
the numerous ’phone calls that we had, I think we did report to 
them within a 24-hour period or less on every one of them. 

o oO ° o 2 

“Q. Now, within 24 hours on all except the first two, was there 
any request from the Fort Worth bank or T. B. Saunders Commis- 
sion Company for you to hold those drafts for further effort 
of collection? 

“A. Yes, there was on each and every one of them.” 

In the prefatory statement it is mentioned that the bank's trial 
answer pleaded that the appellee had expressly authorized the bank to 
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hold the drafts in excess of 24 hours, the specific plea in paragraph 4 
of such pleading alleges: 


“The Plaintiffs expressly authorized this Defendant to hold 
and retain each and all and severally the drafts in question 
beyond the twenty-four hours after the date of the receiving of 
the same and expressly waived any requirement of law to return 
the same within the same twenty-four hours, if such require- 
ment of law is applicable to the transaction in question which 
this Defendant does not admit but expressly denies.” 


This testimony of the witness Stringer regarding this agreement was 
excluded on Saunder’s objection as follows: 


“We offer the same objections that we offered to the testimony 
of Willard Rhone, if we might do that. ... That it is an attempt 
on the part of the Defendant to abrogate the liability, to escape 
liability as fixed by the banking laws of this State, liability having 
already been attached to the various items, drafts mentioned by 
the witness, Stringer; and for the further reason that the various 
agreements that the witness Stringer . . . has testified to are not 
definite as to what drafts they pertain to, or what dates the 
drafts were received, or in what amounts the drafts were; this 
being a defensive issue raised by the defendants . . . it would be 
incumbent upon them to prove specifically the various agreements 
had as they relate to and pertain to the questioned drafts.” 

The adopted objection to Rhone’s testimony was: 

“The Plaintiff in this case objects to the introduction of the 
evidence by Defendants’ witness, Willard Rhone, for the reasons 
that same is immaterial, irrelevant, would not and could not under 
any circumstances, as testified to by Mr. Rhone, constitute a 
defense to the Plaintiff's cause of action in this case because the 
liability of the Defendant bank was already fixed and attached; 
his testimony being clear that the telephone call to the Fort Worth 
National Bank, being in response to tracer letter and concerning 
only two drafts and more than twenty-four hours under his testi- 
mony already having elapsed, the liability of the bank was already 
fixed and attached; and any agreement subsequent to the attach- 
ment of liability, could not abrogate the statute.” 


Leaving out of consideration the first two drafts, Stringer’s testi- 
mony raises a fact issue as to whether or not before the expiration of 
24 hours after receipt of the drafts, the Tyler Bank notified Saunders 
that they would not be paid and Saunders directed and agreed that the 
Bank continue to hold them and attempt collection. Article 342—702 


) 
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states that when an item is deposited with or received by a bank the bank 
shall be deemed the agent of the owner of the item. Thus under this record 
the Fort Worth Bank was Saunders’ agent and as such under the author- 
ity of Article 342—703 it was authorized “to give reasonable instructions 
not in conflict with the law or established banking customs and proce- 
dure, relative to the method of collection, payment and transmittal of 
the proceeds.” There seems to be no basis for complaint that such an 
instruction as testified to by Stringer would be unreasonable since, 
should a jury give credence to his testimony, no liability could have 
attached under the statute at the time the instruction was given and the 
Tyler Bank at that time could have avoided the statutory presumption 
of acceptance merely by depositing the dishonored draft in the mail. 

As noted, there is a dearth of authority construing the Banking Code 
since its enactment, and it appears no Texas court has decided whether 
any agreement, as testified to by Stringer, would be a defense under 
Article 342-704. It was held in City State Bank in Wellington v. 
National Bank of Commerce of Altus, Okl., Tex.Civ.App., 261 S.W.2d 
749, wr. ref., n. r e., that notification alone within the 24-hour period after 
receipt of an item was not sufficient to avoid liability, however, since 
the statute provides for express agreements to supersede its provision 
and Stringer testifies positively of an instruction to the Tyler Bank “to 
hold those drafts for further effort of collection,” such an order would 
come within the statutory exception of an express agreement and would 
waive the liability otherwise attendant upon failure to return the dis- 
honored draft within the 24-hour period. The agreement as Stringer 
testified to, if made, would be a complete defense to all the drafts in 
this case except the first two. It follows that the testimony of the witness 
Stringer was admissible and that it was clearly harmful for the court to 
exclude it. In discussing the point, reference has not been made to the 
testimony of other witnesses relative to the agreement testified to by 
Stringer, but the testimony of these witnesses in so far as it was relevant 
should have been admitted. The appellant Tyler State Bank’s Point 
6 is sustained. 

Summing up, in view of the conclusion reached, it is ordered that 
the judgment of the trial court be affirmed as to the draft dated Septem- 
ber 25th in the sum of $1,642.90, and that the judgment be reversed and 
the cause remanded as to the other nine drafts. It is not necessary to 
discuss the Tyler Bank’s other points of error, but in view of another trial 
it is suggested that evidence is admissible on the Tyler Bank’s affirmative 
pleas of estoppel, waiver, election of remedy, laches and prior course of 
dealing without holding that the evidence in that respect in the present 
record is sufficient to have raised any of those issues. 


The judgment is affirmed in part, and in part reversed and remanded. 
FANNING, J., concurs. 
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DAVIS, J., dissents. 
DAVIS, Justice (dissenting). 


I concur in the conclusion of the majority that the judgment of the 
trial court should be affirmed as to the first draft, and that the statute 
has been correctly construed on the issue that Tyler Bank & Trust 
Company was the “drawee bank.” I am unable to agree with the con- 
struction of the Statutes, Articles 342—703 and 342—704, V.A.T.C.S., or 
the majority’s version of the evidence relative to the remaining drafts, 
and note my dissent. 

Before I discuss the construction of the statutes, I pause to state 
that in my opinion the evidence is sufficient on the first draft to support 
the implied finding of the trial court that the Bank had notice that the 
cattle involved had been received. The quoted testimony of the witness 
Stringer will not support the holding of the majority that the Tyler Bank 
had instructions from appellee to hold all the drafts except the first two. 
It will be noted that Stringer said: “. . . I think we did report to them 
within a 24-hour period or less . . .” and in his testimony where he 
positively stated: “Yes, there was on each and every one of them,” it 
was in response to a question as to whether or not a request came from 
the Fort Worth Bank or T. B. Saunders Commission Company. There- 
fore, the testimony is not conclusive as to whom he reported but constru- 
ing that testimony with other testimony, it is clear that he was talking 
to a representative of the Fort Worth Bank. 

As stated by Mr. Chief Justice Hickman in the case of Lone Star Gas 
Co. v. Sheaner, Tex.Sup., 305 $.W.2d 150—154: “Courts will construe the 
language of a statute liberally to attain its true objective, but not to 
destroy or reduce its effectiveness.” It is admitted that the Fort Worth 
Bank was the agent of appellee as a matter of law. The question is: 
Did the agent, by virtue of Sec. 5, Art. 342—703, have the authority, as a 
matter of law, without the express consent of appellee, to notify the 
Tyler Bank to hold the drafts in question beyond the 24-hour period and 
thereby relieve the Tyler Bank of liability on the drafts after they had 
been deposited with the agent bank as a cash item? I do not so construe 
the statute. As a matter of fact, the agent could give reasonable instruc- 
tions “not in conflict with law” and the instruction contended by the 
Tyler Bank to have been given by the Fort Worth Bank is definitely in 
conflict with Sec. 3 of Article 342—704, which makes the Tyler Bank liable 
for failure to return the drafts within 24 hours. 


It is true that Sec. 5 of Article 342—708 also provides that the agent 
and sub-agent banks may be held liable for damages proximately caused 
by its own negligence, wrongful act, or breach of contract in connection 
with the collection of an item. But an agent or sub-agent bank could not 
be guilty of any such acts if such authority has been expressly given by 
statute. If the construction placed upon the statute by the majority is 
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correct, the Article not only becomes a nullity, but provides an unlimited 
avenue of escape by banks in such instances. If such construction is 
correct, the Fort Worth Bank could even at this state of litigation, exer- 
cise the option provided by Sec. 3 of Article 342—704 and waive liability 
of the Tyler Bank and the appellee would be without any remedy what- 
ever to recover his funds from either bank. 


I would affirm the judgment of the trial court in toto. 





Withholding of Information by State Bank 
Superintendent Held Not Arbitrary 


In 1953 after an examination of a state savings and loan 
association by the New York State Banking Department, the 
petitioners agreed to subordinate their $8,700 worth of shares 
in the association to the interests of other owners and creditors. 
It was agreed that “subject to the approval of the Superintend- 
ent of Banks” the shares would be released from subordination 
when the association achieved a surplus equal to 5% of borrowed 
money and free shares. In 1957 when this surplus was reached, 
the petitioner sought release of the shares but this was denied 
by the Superintendent because “certain undisclosed factors” 
indicated that the subordination should continue to protect 
other members and creditors. 


In ruling against the petitioners, the court construed the 
agreement to contain two conditions: one, that the above 
mentioned surplus be reached; and, two, that the Superintend- 
ent’s approval be given. Further, since Section 36 subdv. 10 
of the Banking Law makes reports by the Superintendent con- 
fidential, it was no abuse of discretion by the Banking Super- 
intendent to withhold the “factors” behind his decision to con- 
tinue the subordination. Clark v. Mooney, Supreme Court of 
New York, 169 N.Y.2d 321. The opinion of the court is as 
follows: 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 119. 
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BENJAMIN BRENNER, J.—This is a proceeding pursuant to article 
78 of the Civil Practice Act to review a determination of the Superintend- 
ent of Banks of the State of New York claimed to be arbitrary, capricious 
and unauthorized. 

Between April 4, 1949, and May 1, 1958, the petitioners, as members 
of the Bushwick Savings & Loan Association, purchased an aggregate 
of $8,700 in shares of stock of said association. On May 1, 1953, after 
an examination by the New York State Banking Department revealed 
that the financial condition of the association needed strengthening to 
adequately protect the interests of its members and creditors, the peti- 
tioners executed a writing subordinating their shares to all claims of 
creditors and other members of the association. The writing, among 
other things, provided as follows: “Fifth: That, subject to the approval 
of the Superintendent of Banks, at such time as the condition of the 
said Association, as shown by an examination conducted by an examiner 
of the New York State Banking Department, shall have improved so that 
such Association shall have a surplus in amount equal to 5 (5% ) per cent. 
of borrowed money and free shares, including such subordination shares, 
then the subordinated shares herein referred to shall be released from 
such subordination; Sixth: That this agreement shall continue in full force 
and effect until, in the opinion of the Superintendent of Banks of the 
State of New York, the subordination of the said shares as herein pro- 
vided is no longer required to protect the interests of the creditors and 
members of the said Bushwick Savings and Loan Association.” 


On February 20, 1957, petitioners made demand for the release of 
their shares from the subordination agreement stating that there was 
then a surplus in excess of 5 per cent of borrowed money and free 
shares, including the subordinated shares. An examination by the Bank- 
ing Department revealed that such surplus did exist. It claims, however, 
that certain undisclosed factors were also revealed which require that 
the subordination of such shares be continued to protect the interests 
of the members and creditors of the association. Such factors are not 
disclosed by reason of section 36, subdivision 10, of the Banking Law, 
which for obvious reasons, makes all reports, examinations and investiga- 
tions by the Superintendent of Banks confidential communications. 


The declared policy of the State of New York is that the business of 
banking organizations shall be supervised by the Banking Department 
“in such manner as to insure the safe and sound conduct of the business, 
to conserve their assets, to prevent hoarding of money, to eliminate un- 
sound and destructive competition among such banking organizations 
and thus to maintain public confidence in such business and protect the 
public interests and interests of depositors, creditors, shareholders and 
stockholders” (Banking Law, sec. 10). Section 12, subdivision 3, of 
the Banking Law provides that whenever the Superintendent of Banks 
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“is authorized but not required to take any action or his approval is re- 
quired as a condition precedent to the doing of any act, the taking of 
such action and the giving of such approval shall be within his sound 
discretion.” 

It is clearly the legislative intent that courts refrain from interfering 
with an exercise of discretion on the part of the Superintendent of Banks 
unless, of course, there be an unrestrained violation of law (Matter of 
Lunghino & Sons, 176 App.Div. 285, 300, 163 N.Y.S. 9, 19) or an 
erroneous or arbitrary exercise of such discretion (State Bank of Kenmore 
v. Bell, 197 Misc. 97, 96 N.Y.S2d 851). 


Paragraph fifth of the subordination arrangement requiring a surplus 
of 5 per cent. is not the sole criteria or condition for the release of the 
shares of stock. The discretionary approval of the Superintendent 
of Banks is specifically made a necessary condition for such release under 
paragraph Sixth of the instrument and the right to exercise such dis- 
cretion is quite unambiguous. 


Being bound, as the petitioners already are, to discretionary super- 
vision by the Superintendent of Banks under sections 10 and 12(3) of 
the Banking Law, they cannot complain of his exercise thereof, particu- 
larly in view of their affirmative written assent thereto. The superintend- 
ent’s refusal to divulge the newly revealed factors which impel him 
to continue the subordination is no evidence of his improper exercise 
of such discretion because he is under section 36, subdivision 10 of the 
Banking Law required to keep that information confidential. 


It has not been shown that the determination is arbitrary, capricious, 
discriminatory, erroneous or palpably illegal. This court will not inter- 
fere with the superintendent's judgment. The motion is denied. Settle 
order on notice. 





FEDERAL BANKING LAWS 
By F. GLOYD AWALLT of the Washington, D, C. Bar 


Notes from Washington pertaining to federal banking legislation 
and the regulation of banks by supervisory agencies. 


Legislation 


On August 12 the Transportation Act of 1958 became law. 
(P. L. 85-625). The purpose of the Act is to amend Section 2 
of the Interstate Commerce Act relating to loan guaranties 
and to provide for assistance to common carriers to aid them in 
acquiring, constructing, or maintaining facilities and equipment. 
The Act provides that the Interstate Commerce Commission, 
upon terms and conditions prescribed by it and consistent with 
the provisions of the Act, may guarantee in whole or in part 
any public or private financing institution, or trustee under a 
trust indenture or agreement for the benefit of the holders of 
any securities issued thereunder, by commitment to purchase, 
agreement to share losses, or otherwise, against loss of principal 
or interest on any loan, discount, or advance, or on any commit- 
ment in connection therewith, which may be made, or which 
may have been made, for the purpose of aiding any common 
carrier by railroad subject to the Act in the financing or refinanc- 
ing (1) of additions and betterments or other capital expendi- 
tures, made after January 1, 1957, or to reimburse the carrier 
for expenditures made from its own funds for such additions 
and betterments or other capital expenditures, or (2) of ex- 
penditures for the maintenance of property. The Act further 
provides that the aggregate principal amount of all loans guaran- 
teed by the Commission shall not exceed $500,000,000 and that 
no guaranty shall be made (1) unless the Commission finds 
that without such guarantee the carrier would be unable to 
obtain necessary funds, on reasonable terms, for the purposes 
for which the loan is sought; (2) if in the judgment of the 
Commission the loan involved is at a rate of interest which is 
unreasonably high; (3) if the terms of such loan permit full 
repayment more than fifteen years after the date thereof; or 
(4) unless the Commission finds that the prospective earning 
' power of the applicant carrier, together with the character and 
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value of the security pledged, if any, furnish reasonable assur- 
ance of the applicant's ability to repay the loan within the time 
fixed therefor and reasonable protection to the United States. 

On August 21 the President signed into law the Small Busi- 
ness Investment Act of 1958 (P. L. 85-699). The purpose of 
this Act is to improve and stimulate the national economy in 
general and the small-business segment thereof in particular 
by establishing a program to stimulate and supplement the flow 
of private equity capital and long-term loan funds which small- 
business concerns need for the sound financing of their business 
operations and for their growth, expansion, and modernization, 
and which are not available in adequate supply. The Act is 
designed so that the program shall be carried out in such manner 
as to insure the maximum participation of private financing 
sources. 

Public Law 85-748, which amends the Bankhead-Jones Farm 
Tenant Act and the act of August 28, 1937, commonly known 
as the Water Facilities Act, became effective August 25. This 
law was enacted to facilitate the making and insuring of loans 
by the Secretary of Agriculture for the acquisition, enlargement, 
or improvement of farms and the conservation of soil and water 
resources thereon, to make such loans more attractive to in- 
vestors, to make the program self-supporting to a greater degree, 
to facilitate the refinancing of such loans on an uninsured basis 
and to make such insured loans eligible for investment for 
certain banks. Among other things, the Act authorizes the 
Secretary of Agriculture to make needed loans, when funds are 
unobtainable elsewhere, for sale to private investors in blocks 
immediately when such investment funds become available. It 
also amends the National Bank Act to permit a national bank to 
loan as much as 25 percent (instead of 10 percent) of its capital 
and surplus to one individual in the case of loans insured by the 
Secretary of Agriculture under the Bankhead-Jones Farm Tenant 
Act or the Water Facilities Act. 


Board of Governors of the Federal Reserve System 


On August 5 the Board amended the Supplement to Regula- 
tion U to provide that the maximum loan value of any stock, 
whether or not registered on a national securities exchange, 
shall be 30 per cent of its current market value, as determined 
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by any reasonable method. 

The Board, in its statement in the matter of General Contract 
Corporation, decided in February, 1958, expressed the view 
that the non-recourse purchase of installment paper constitutes 
a “discount” within the meaning of section 6(a)(4) of the 
Bank Holding Company Act of 1956, which forbids a bank 
“to make any loan, discount or extension of credit to a bank 
holding company of which it is a subsidiary or to any other 
subsidiary of such bank holding company.” However, the Board 
noted that when one bank seeks participation by another bank 
to aid in meeting the credit needs of a borrower, there would 
seem to be no conflict with section 6 if the second bank joined 
at the outset in making its portion of the loan, since this would 
not involve the second bank in either a direct loan to the first 
bank or a purchase of paper from it. The Board has now been 
asked as to when a bank may be considered to have “joined at 
the outset in making its portion of the loan.” In resolving this 
question the Board considered Section 6(a) and the legislative 
history of the Bank Holding Company Act. It determined that 
the exemption applies only to interbank transactions and does 
not encompass transactions between bank and nonbank affiliates 
of the same bank holding company. The unique ability of banks 
to maintain deposit accounts, coupled with the section 6(a) 
exemption relating to such accounts, distinguishes bank sub- 
sidiaries from nonbank subsidiaries, and makes it possible in 
some circumstances for both an originating bank and participat- 
ing bank to “join at the outset” in making a loan, even though 
the originating bank may handle all the arrangements with, 
and disbursements to, the borrower. The Board considered 
four factual situations. In each situation there was in existence 
prior to or concurrent with the laying out of funds to the bor- 
rower, a participation loan agreement between the originating 
bank and the participating bank. The agreement covered a 
specific loan or line of credit and a specific borrower, and it 
did not relate to a mere block of unidentified paper. 

(1) In the first situation the participating bank had on de- 
posit with the bank originating the loan a sum sufficient to cover 
the participating bank’s portion of the loan, and had instructed 
the originating bank to debit the account of the participating 
bank to the extent of the latter's participation in the loan. 





AE OF AH ON el eh Me in OL OT NR Ce ee RS RS nn ea 


| 
i 
: 
a 
. 
: 
: 
4 


















FEDERAL BANKING LAWS 807 


(2) In the second situation, funds sufficient to cover the 
participating bank’s portion of the loan were not physically on 
hand at the originating bank at the time of the laying out of 
funds to the borrower, but were, prior to that time, wire trans- 
ferred to the credit of the originating bank at a Federal Reserve 
Bank or some other correspondent of the originating bank. 

(3) In the third situation the originating bank had a deposit 
with the participating bank. There was also an agreement that 
when the originating bank had made funds available to the 
borrower it would: (a) Concurrently or immediately thereafter 
make an appropriate entry, in the amount of the participating 
bank’s portion of the loan to the originating bank’s record of its 
deposit account with the participating bank; (b) promptly for- 
ward to the participating bank, in the manner usually followed 
in the ordinary course of business, evidence of that bookkeeping 
entry, together with a certificate of participation in the loan; 
and (c) advise the participating bank by telephone or telegraph 
of the two preceding steps. The participating bank, upon re- 
ceipt of that advice, would credit the account of the originating 
bank with the amount of the participating bank's participation. 

(4) The fourth situation was identical with the third except 
that step (c) above was omitted. As much as a day or so could, 
therefore, elapse before the participating bank received the 
documents referred to in step (b) and actually make the entry 
on its own books. 

The Board ruled that in the four situations cited above the 
transactions fall within the exemption. 

Questions were also raised as to whether the originating bank 
might handle the receipt of repayments by the borrower and 
might transfer the participating bank’s portion of such repay- 
ments to the participating bank by crediting a deposit account 
of the latter at the originating bank. The Board held that 
these activities are clearly permitted by the exemption in the 
last paragraph of section 6(a). 

The Board cautioned that questions involving participation 
loans between affiliates of the same bank holding company ne- 
cessarily depend on the particular circumstances involved and 
that, if in actual practice, there are material variations from the 
situations summarized above, the matter would need to be con- 
sidered in the light of those circumstances. 











COMMERCIAL CREDIT 
LAW LETTER 


By THOR W. KOLLE, Jr., Member New York Bar 


Letter from the Editor concerning recent court decisions, 
statutes and opinions in the field of trust receipts, conditional sales, 
chattel mortgages and other secured transactions. 





Section 21 of the Uniform Trust Receipts Act in many 
states provides that upon the enactment of the Uniform Act 
any inconsistent statutes are repealed. In New York as in 
some other states this section simply provides that not- 
withstanding the provisions of any general or special law, 
all future trust receipt transactions shall be controlled 
by the Uniform Act. Recently however, New York has added 
some substantial provisions to this section which serve 
to characterize trust receipt transactions and set forth 
exactly which of the State's penal laws are involved when 
violations of trust receipt agreements occur. The new pro=- 
visions are summarized as follows: 


1. Goods, documents or instruments delivered to a 
trustee under a trust receipt transaction, and the 
proceeds from the disposition thereof, constitute 
trust property under the penal law. 


2. Where a trustee under a trust receipt has no liberty 
of sale and "wilfully and wrongfully" disposes of 
the goods, documents or instruments in a trust re- 
ceipt transaction, or where the trustee is supposed 
to account for the proceeds of the sale of such items 
and "wilfully and wrongfully" fails to make such 
accounting, the trustee is guilty of larceny and 
is punishable under the penal code. 


3. In any case where the trustee in a trust receipt 
transaction would be guilty of larceny and the trus- 
tee is a corporation or partnership, then the 
officer, director, partner or agent of such trustee 
organization who wilfully or wrongfully disposes 
of trust receipt goods, documents or instruments 
or fails to account as outlined above, is guilty of 
larceny. 
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4. No intermingling of proceeds of sale under a trust 
receipt transaction shall destroy the trust re- 
lationship unless it is done with the written con- 
sent of the entruster. Likewise any condonation 
of or failure of the entruster to protest against the 
above violations by the trustee does not preclude 
application of the penal law against the trustee 
in regard to subsequent conduct of a like nature. 

Laws 1958 Ch. 909, approved and effective April 


22, 1958.) 
* . * * * * 


PROCEEDS OF SALE OF MORTGAGED PROPERTY 


In last month's LAW LETTER a case was reviewed in which 
a mortgagee was found liable for damages and for a sub- 
stantial attorney's fee where it was shown that the mort- 
gagee had not acted in good faith in refusing to release a 
mortgage of record after it had been satisfied. A somewhat 
Similar case has been decided recently by the Kansas Su- 
preme Court. The mortgagee had repossessed property on 
which the mortgagor owed $1,300 and sold it at a proper sale 
for $2,000 but later failed to pay the $700 balance to the 
mortgagor. The court ruled that the mortgagor was en- 
titled to the $700 and to $300 which was assessed against 
the mortgagee as punitive damages. The court pointed out 
that it was the mortgagee's indifference to the mortgagor's 
right to the $700 that gave rise to the punitive damages. 
In this respect it was not necessary for the mortgagor to 
prove that the mortgagee intended to do harm by with- 
holding the funds; rather it was sufficient to show that 
there was a gross neglect of duty indicating a reckless 
indifference to the mortgagor's rights. Watkins v. Lay- 
ton, Kansas Supreme Court, April 12, 1958. 


PRIORITY OF CHATTEL MORTGAGES 


In a recent Missouri case a court ruled that a mort- 
gagee-finance company was entitled to obtain possession 
of a motor vehicle from one who had purchased it from a 
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dealer and that the finance company's lien was prior to 
the lien of a bank which had also taken a mortgage on the 
vehicle. The decision rested on the validity of a trans- 
fer of the certificate of title. When the dealer took 
possession of the car the title was assigned to it and 
this title was reassigned to the finance company at the 
time it took a mortgage from the dealer. This mortgage 
was properly recorded. Subsequently the vehicle was pur- 
chased from the dealer and the purchaser took possession 
of it without obtaining the certificate of title from the 
dealer. The purchaser then executed a chattel mortgage 
on the vehicle to a bank which took the mortgage without 
requiring the purchaser to produce the certificate. The 
court ruled that since the purchaser did not have a valid 
title the mortgage executed to the bank was invalid and 
therefore the dealer's lien had priority over any claim 
by the bank. Bordman Investment Company v. Peoples Bank 
of Kansas City, Missouri, Kansas City Court of appeals, 
April 7, 1958. 

















BANKING LEGISLATIVE 
TRENDS IN THE STATES 





Proposals for new or revised state laws affecting the regulation of in- 
stallment sales financing and small loan operations will be widely con- 
sidered next year, when the legislatures of 45 states convene in regular 
session. 

States in which installment sales regulatory legislation may be raised 
as an issue, on the basis of indications thus far available, include 
Arizona, California, Massachusetts, Nebraska, New York, North Dakota 
and Rhode Island. 

Among the states in which new small loan legislative proposals may 
be advanced during the 1959 legislative sessions are Alabama, Maine, 
North Dakota, Oklahoma, Rhode Island, Tennessee and Texas. 

During the current year, when fewer legislatures convened, new 
and more stringent installment sales regulatory legislation was enacted 
in Kansas, Mississippi and New York, but rejected in several other states. 
New small loan laws were enacted in Mississippi. 

Current and prospective developments in this field, as reported from 
state capitals throughout the country, include the following: 


ALABAMA: When he takes office as Alabama’s next governor, John 
Patterson is expected to seek new stringent small loan regulatory laws— 
unless such measures are enacted at an anticipated special state legis- 
lative session later this year. 

While serving as state attorney general, Patterson instituted several 
court actions aimed at stopping loan firms from charging more than the 
state’s present maximum legal interest rate of 8 per cent. 

If Governor Folsom carries out his announced plans to call a 
special session of the Alabama legislature before the end of his term 
this year, small loan operators themselves may seek new regulatory 
legislation at that time. This would be in the hope of obtaining 
milder restrictions than might be asked by Patterson when the 1959 
regular legislative session convenes. 


ARIZON*: Ticensine ard regulation by the state superintendent 
of banking of establishments financing installment purchases may again 
be proposed when the 1959 Arizona legislature convenes. 

Such a measure, unsuccessfully introduced in the 1958 legislative 
session, would require full disclosure of all material facts on the face 
of time-purchase contracts and would set ceiling on finance charges. 


CALIFORNIA: Possibility that new state laws to regulate install- 
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ment credit may be proposed in California was indicated when the 
Assembly’s interim committee on finance and insurance decided last 
year to study the matter. 

Decision to conduct such a study was reached by the committee 
after its chairman, Assemblyman J. M. Unruh, Los Angeles County 
Democrat, pointed out that the installment credit field is now virtually 
unregulated in California. It was announced the committee would 
study a 1957 New York law regulating installment credit. 


KANSAS: In one of the current year’s major developments in the 
field of consumer credit legislation, a special session of the Kansas 
legislature enacted an installment purchase act to regulate installment 
selling and financing of automobiles, appliances and other items. 

New car installment charge allowances are set by the act at $7 
per $100 a year and used-car rates in the first year are set at $10 per 
$100, with other used-car purchase installment rates limited to $13 
per $100. 

Carrying charges on merchandise other than motor vehicles are 
limited by the act to $12 per $100 a year on installment purchases up 
to $300; $9 per $100 on amounts of purchases from $300 to $1,000; and 
$8 per $100 for amounts more than $1,000. Other sections of the new 
law provide for licensing and inspection fees for installment purchase 
business and loan firms. 

The act further requires that each installment contract must specify 
the cash sale price, amount of buyer’s downpayment, the difference to be 
paid in installments, the amount of separate charges for such things as 
insurance and the extent of its coverage, the amount of official fees, the 
principal balance, the finance charge, and the total amount of the time 
balance and each installment. 

Where insurance is included, the act requires that deals concerning it 
must be shown in the contract and that no life insurance may exceed 
the amount of the unpaid balance. Enactment of the law was sought 
by the Kansas Installment Sales Council, a group formed by automobile, 
implement and appliance dealers. 


LOUISIANA: Failing of enactment in the 1958 Louisiana legislature 
was a bill to tighten up methods of computing interest and carrying 
charges on installment purchases. 

Effect of the measure would have been to limit finance charges to 8 
per cent. Its sponsor, Rep. W. C. Steen, said this “would stop the buyer 
from paying interest on interest.” 


MAINE: A subcommittee of the Maine Legislative Research Com- 
mittee has been studying proposals for more stringent regulation of small 
loan firms. 
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Maine’s legislature last year rejected a bill which would have re- 
duced maximum small loan interest rates and which representatives of 
lending agencies protested would have put them out of business. Small 
loan interest rates in the state now range from 1% to 8 per cent a month 
on unpaid balances. 


MASSACHUSETTS: A bill to regulate automobile sales financing 
was introduced in the 1958 Massachusetts legislature with the support 
of State Bank Commissioner Edward Counihan III, but had not yet 
been approved as the lawmakers neared the end of their 1958 session. 
Similar legislation probably will be revived next year. 

The 1958 measure, sponsored by Senator William E. Hays, Waltham 
Republican, would impose a ceiling of 8 per cent on each $100 for new 
cars; 10 per cent for each $100 in two-year-old cars, and 13 to 15 per 
cent for cars four years or older. 


MISSISSIPPI: A new motor vehicle sales finance act is now effective 
in Mississippi following its enactment by the 1958 state legislature. 

The measure limits interest charges to $7 per $100 on new cars; $10 
per $100 on cars up to two years old; $14 per $100 up to four years 
old, and $15 per $100 for used cars more than five years old. The act 
further specifies what must be listed in sales contracts and calls for 
interest refunds if debts are paid before maturity. All firms and their 
branches engaging in automobile sales financing are required to obtain 
licenses at a $200 fee from the state bank comptroller, who will adminis- 
ter the act. 

Also now effective in Mississippi is a new small loan brokers and 
lenders act. It limits to 2% per cent per month the interest and broker- 
age fee on loans up to $99. For loans above that amount, the overall 
charge is limited to 2 per cent per month. The interest rate on loans 
made without use of a broker or intermediary is limited to 6 per cent 
per year. 


NEBRASKA: A bill limiting amounts automobile dealers and other 
retailers can charge credit customers is expected to be proposed to the 
1959 Nebraska legislature by the installment loan subcommittee of the 
State Legislative Council. 

The subcommittee at a July hearing received from the Nebraska 
Association of Discount Companies a list of recommended rates for time 
sales of automobiles. It also was given a proposed retail sales credit 
law by the Nebraska Retail Merchants Association. 

Nebraska time sales at present are not subject to regulation by the 
State Banking Department as are banks and small loan companies. How- 
ever, the State Supreme Court has ruled in effect that a loan cannot be 
disguised as a time sale to circumvent interest limitations. 
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While there had been speculation as to whether the subcommittee 
might propose two bills—one covering installment sales of automobiles 
and the other regulating other forms of retail credit, Senator Ray Sim- 
mons of Fremont, a subcommittee member, said he felt one “all goods” 
bill should be offered. 

Discount companies and retailers heretofore have had difficulty 
getting together on legislation. However, Simmons said he believed 
there would be less confusion in the legislature if a single measure were 
proposed. 

Max A. Denney of Lincoln, executive vice president of the Nebraska 
Association of Discount Companies, proposed automobile financing rates 
ranging from $8 per $100 a year for new cars to $16 per $100 a year 
for cars three and four years old. 

In its proposal for other forms of retail installment buying, the mer- 
chants’ association asked that the “service charge” not exceed $7.50 or 
9 per cent a year computed from a date of contract to the time the 
contract is terminated. 

As to revolving credit, the merchants asked for a service charge of 
1% per cent monthly of the unpaid balance. 


NEW YORK: Although New York already has been a leader in the 
enactment of legislation regulating the installment sales of automobiles 
and other merchandise, new proposals for the regulation of consumer 
credit are expected to continue to appear when the 1959 state legislative 
session starts. 

Measures enacted by the 1958 New York legislature included a law 
placing limits on charges for insurance sold in connection with install- 
ment sales of automobiles. Also enacted was a bill limiting certain 
charges in so-called revolving credit plans offered by some retailers. 


NORTH DAKOTA: That a subcommittee of the North Dakota State 
Legislative Research Committee is prepared to make recommendations 
for the enactment next year of a new small loan regulatory law was 
recently announced by its chairman, Rep. K. A. Fitch of Fargo. 

He declared, however, that the matter of fixing maximum interest 
rates and charges would require further study before recommendations 
could be made in that respect. 

The subcommittee also is studying proposals on the desirability of 
amending the state’s present installment loan regulatory act and the 
advisability of regulating revolving charge accounts. 


OKLAHOMA: An increase in the present $300 ceiling on Oklahoma 
small loans is expected to be proposed when the 1959 state legislature 


convenes. 
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RHODE ISLAND: Likely to be revived when the 1959 Rhode 
Island legislature convenes are previously-unsuccessful proposals to 
license and regulate installment selling and financing of motor vehicles; 
to raise the ceiling on small loans from the present $300 limit; and to 
revise small loan interest limits. 


TENNESSEE: Proposals for new small loan regulatory legislation 
are being studied by a Tennessee State Legislative Council subcom- 
mittee, but it has not yet been indicated what recommendations will be 
submitted to the 1958 legislature. 


TEXAS: A State Legislative Council committee has been studying 
small loan regulatory proposals preparatory to drafting recommendations 
for submission to the 1959 Texas legislature. 


WISCONSIN ATTORNEY GENERAL WARNS SAVINGS 
AND LOAN ASSOCIATIONS ON ADVERTISING 


The Attorney General of Wisconsin has issued a ruling to 
savings and loan associations in the state in regard to misleading 
advertisements. Although such associations have a right to ad- 
vertise for funds, they do not, according to the Attorney General, 
have the right to solicit “deposits” as such because accepting 
deposits would be an intrusion into the banking business. 

This is in line with steps taken by the Wisconsin Bankers 
Association to correct the alleged intrusion into the banking 
field by savings and loan associations. The Association has filed 
a suit in the Federal District Court in Washington, D.C. against 
the Federal Home Loan Bank Board claiming in part that by 
using terms such as “deposits,” “savings accounts,” and “with- 
drawals” the Board permits savings and loan associations to 
adopt practices which mislead the public into believing that 
investments in savings and loan association shares are the same 
as deposits in a bank. 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Supreme Court Rules on Jurisdiction of Trust 


Hanson v. Denckla, United States Supreme Court, June 23, 1958 


A resident of Pennsylvania created a trust of securities in Delaware 
and named a Delaware trust company as trustee. The income was 
payable to the settlor for her life; principal was to be paid to such 
persons or trusts as she should appoint by will or inter vivos instrument. 
The settlor then became a resident of Florida, where she exercised her 
inter vivos power of appointment and executed her will. The will pro- 
vided for the disposition of her residuary estate, “including any and all 
property, rights and interest over which I may have power of appoint- 
ment which prior to my death has not been effectively exercised by me.” 
After the settlor’s death her residuary legatees brought an action in 
Florida to determine “what property passes under the residuary clause” 
of the will. The Delaware trustee was not personally served with pro- 
cess in the Florida proceeding. The Florida court found that Florida 
law applied to determine the validity of the trust and the power of 
appointment and that under Florida law the power of appointment was 
not independently effective to pass the trust property because it was a 
testamentary act not accompanied by the requisite formalities. After 
the Florida proceeding was commenced, the settlor’s executrix brought 
an action in Delaware to determine who was entitled to the trust assets 
located in Delaware. The Delaware court held that the trust and power 
of appointment were valid under Delaware law and that the Delaware 
appointees were entitled to the trust property. 

On appeal to the United States Supreme Court, HELD: (1) Since 
the Delaware trustee was not personally served with process in the 
Florida proceeding, and since it has no office and transacts no business 
there, and since under Florida law a trustee is an indispensable party, 
the Florida court was without jurisdiction over the trustee, or over trust 
principal located in Delaware (2) “Delaware is under no obligation to 
give full faith and credit to a Florida judgment invalid in Florida because 
offensive to the Due Process Clause of the Fourteenth Amendment .. . 
Since Delaware was entitled to conclude that Florida law made the 
trust company an indispensable party, it was under no obligation to give 
the Florida judgment any faith and credit—even against parties over 
whom Florida’s jurisdiction was unquestioned.” 

(Justices Black, Burton and Brennan dissented from the majority 
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opinion on the ground that Florida had the power to adjudicate the 
effectiveness of the appointment made in Florida with respect to all 
those who were notified of the proceedings and given an opportunity to 
be heard without violating the Due Process Clause and that, conse- 
quently, the Delaware court should have given the prior Florida judg- 
ment full faith and credit.) 


Bequest of Bonds Includes All Variations of Registered Name 


In re Carter, New York Surrogate’s Court, Suffolk County, 139 New York Law Journal 
12, May 2, 1958 


Decedent bequeathed her aunt “all defense bonds in my late mother’s 
name, Ida G. Carter.” There were four groups of bonds, designated 
as follows: “(1) Esther I. Carter, payable on death to Mrs. Ida G. 
Carter; (2) Miss Esther I. Carter, P.O.D. Mrs. Ida G. Carter; (3) 
Miss Esther I. Carter or Mrs. Ida G, Carter; (4) Mrs. Ida G. Carter or 
Miss Esther I. Carter.” The executor contended that decedent's aunt 
was bequeathed only the bonds in groups 1 and 2. HELD: The aunt 


is entitled to all the bonds. Decedent had complete ownership of all 
the bonds, her mother having predeceased her, and she bequeathed her 
entire interest therein to her aunt. 


Proof of Delivery of Promissory Note Executed by Decedent 


Estate of Herr, Illinois Appellate Court, March 26, 1958 


A sister asserted a claim against the estate of her deceased brother 
on a promissory note. The executor denied that decedent had either 
executed or delivered the note to his sister. The sister presented evi- 
dence of execution but not of delivery. As to delivery, she relied on the 
Negotiable Instruments Law which states that under certain circum- 
stances delivery of a negotiable instrument is presumed until the con- 
trary is proven. HELD: Denial of delivery by the executor destroys 
the presumption of delivery under the Negotiable Instruments Law and 
puts the burden of proving delivery on the claimant. Since no evidence 
of delivery was presented by the sister, she cannot recover the amount 
of the note. 
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Bequest of Going Concern Includes Bank Account 


Estate of Blank, Kansas Supreme Court, January 25, 1958 


A stepmother left her stepson “all right, title and interest in and to 
my drug store . . . including fixtures, merchandise and stock and accounts 
receivable owed to said store.” At her death the stepmother maintained 
two bank accounts, one in her name, “Personal,” and one in the name 
of her drugstore. The stepson contended that the bequest of the drug 
store to him included his stepmother’s bank account in the name of the 
store. HELD: The store bank account is included in the bequest of 
the store. The stepmother intended to bequeath a going concern and 
the store bank account was an asset of the store and a part of her “right, 
title and interest” in that concern. The items in the will after the 
bequest of the store itself are not words of restriction but words of 
enlargement. 


No Valid Reason to Appoint Additional Trustee 


In re Guernsey, New York Surrogate's Court, Dutchess County, April 3, 1958 


The co-trustees and the beneficiaries of a trust petitioned the court 
for the appointment of an additional co-trustee. One of the co-trustees 
was a 96 year old individual and one was a trust company. A third 
co-trustee had died 18 years before. HELD: “However . . . assuming 
that this Court has the power to appoint an additional trustee, in the 
exercise of its sound discretion, such appointment should be denied 
since the present trustees . . . are very capably administering the trust 
and the Court sees no valid reason at this time to appoint an ‘additional 
successor trustee’.” 


Unexplained Payment by Decedent Presumed to be in Satisfaction 
of Debt 


Estate of Cohen, New York County Surrogate's Court, 139 New York Law Journal 7, 
April 30, 1958 


On August 27th decedent executed and gave his brother a with- 
drawal order for $1,000 on decedent’s savings account. The brother 
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withdrew such sum and deposited it in his joint account with his wife. 
Decedent died on September 5th. A co-administrator of the estate 
claimed that the $1,000 belonged to decedent's estate on the ground 
that there was a “continuance of ownership” in decedent until his 
death. HELD: “The general rule is that an unexplained payment will 
be presumed to be made in satisfaction of an existing debt . . . The 
inter vivos transaction between the decedent and [his brother] was con- 
summated in the decedent's life time and no proof of fraud in con- 
nection therewith which could justify a finding that the money con- 
stitutes an asset of the estate has been shown.” 


Sufficient Interest Established to Permit Objections to Probate 


In re Salkind, New York Surrogate's Court, Kings County, New York Law Journal, 
May 28, 1958 

Testatrix’s will left her estate one-third to her husband and two- 
thirds in trust to her minor daughter. The husband contested probate of 
the will, both for himself and as general guardian of the child. It was 
contended that the husband did not have the necessary interest to contest 
probate since, if probate were denied and the estate passed under in- 
testacy, the husband and the daughter would receive the same one-third 
and two-thirds interest. HELD: Both the husband and the daughter 
have sufficient interest to object to probate of the will. If probate of 
the will is denied “decedent’s husband would be first in line to adminis- 
ter her estate . . . and decedent’s daughter would be entitled to an out- 
right two-thirds interest in the estate instead of being an income bene- 
ficiary under the trust with right to the remainder only if she reaches 
her twenty-fifth birthday.” 












TRUST AND ESTATE 


TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Estate Tax Charitable Deduction Allowed When ‘Benevolent’ 
Used Synonymously With ‘’Charitable”’ 





Hight v. United States of America, United States Court of Appeals, Second Circuit, 
June 18, 1958 

Decedent’s will left her residuary estate to “such charitable, bene- 
volent, religious or educational institutions as my executors may... . 
determine.” The District Court ruled that the bequest was not entitled 
to an estate tax charitable deduction because, while the residue was 
in fact used only for charitable, religious and educational purposes, the 
executors “had power to appoint said remainder and residue exclusively 
to benevolent institutions that were not also charitable.” On appeal, 
HELD: In the context of and as used in decedent’s will the word 
“benevolent” is synonymous with the word “charitable”. Decedent’s 
tax-exempt charitable gifts during her lifetime, the fact that in Mass- 
achusetts where her will was drawn the word “benevolent” does not 
preclude a valid gift to charity, the preparation by decedent of a list 
of charities, all tax-exempt, for the guidance of her executors, and the 
payments by the executors exclusively to tax-exempt charities all in- 
dicate that decedent intended her bequest to be used for tax-exempt 
institutions. 


Executor Discharged From Personal Liability For Estate Tax is Still 
Liable as Estate Representative 





The Citizens and Southern National Bank of South Carolina v. Commissioner of Internal 
Revenue, United States Court of Appeals, Fourth Circuit, June 2, 1958 


The executor bank filed the estate tax return and an application for 
prompt audit thereof and discharge from personal liability for the tax. 
Three years later the executor received a notice of deficiency. The ex- 
ecutor contended that such notice was not valid notice as to the estate 
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because it was not given within the statutory one-year period from the 
application for discharge, and contended further that even if the notice 
were valid, the entire deficiency should not be assessed against the 
executor as the representative of the estate but should be allocated 
between decedent’s testamentary trust and certain inter vivos trusts 
created by decedent. HELD: The notice of deficiency is valid. 
It is “directed to the executor of the estate and does not purport to 
assert a personal liability against the executor or against the transferees. 
Consequently, no questions as to these liabilities arise at this time, 
and they will not arise in the future if the tax ultimately determined 
to be due is paid out of the estate. The notice of deficiency, although 
delayed for more than a year after the application, was sufficient 
to support the determination of the deficiency against the estate. The 
only reference in § 825(a) [of the statute] to the discharge of lia- 
bility for deficiency of the tax relates to the personal liability of the 
executor, and it has been repeatedly held that the statute does not 
affect the liability of the estate for taxes and that the executor may 
thus be held in his representative capacity despite the delay in notifica- 
tion.” 


Trust For Settlor’s Own Benefit Not A Completed Gift Subject To Tax 





Commissioner of Internal Revenue v. Vander Weele, United States Circuit Court, Sixth 
Circuit, April 25, 1958 


Settlor established an irrevocable trust of securities, together with 
her contingent remainder interest in her grandfather’s estate, for the 
purpose of providing satisfactory management of her property and to 
assure her financial protection and security. Trust income was payable 
to her for life, and the trustees were given almost unrestricted power 
to invade principal to its full value for her comfortable well-being and 
sole benefit. Trust principal on her death was to go to her husband 
and children. In a gift tax proceeding, HELD: “The trust conveyance 
in effect created no completed taxable gift to the . . . husband and 
children . . . There was no assurance that anything of value would pass 
to the remaindermen. The settlor could in actuality retain the economic 
benefit and enjoyment of the entire trust income and corpus of the trust 
estate by borrowing money or by selling, assigning or transferring her 
interest in the trust fund... A gift tax will not be imposed upon trans- 
actions which fall short of being completed gifts.” 
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Delivery of Check Does Not Complete Payment of 
Inheritance Tax 





Estate of Alden, Pennsylvania Orphans’ Court, Erie County, January 24, 1958 


An administratrix paid an inheritance tax of $2,100 by check within 
three months after decedent’s death and thereby apparently qualified 
for the statutory 5% discount for taxes “paid within three months”. 
The check was misread as $21 by the register of wills, the depository 
bank and the payor bank. By the time the error was corrected the 
three month deadline for the discount had expired. HELD: The ad- 
ministratrix is not entitled to the discount, which is given only if the 
tax is “paid” within three months. “The required payment is not made 
merely by delivery of a check by taxpayer to the register of wills and 
its acceptance or receipt by the register. The check does not at the 
moment of delivery, complete payment of the tax obligation. Delivery 
of the check and its acceptance by the register is only conditional pay- 
ment, subject to actual payment of the check by payor bank upon 
presentation.” 


implied Authority to Accumulate Trust Income Prevents Such Income 
Being Taxed to Settlor 





Ohio National Bank of Columbus v. Commissioner of Internal Revenue, United States 
Court of Appeals, Sixth Circuit, April 9, 1958 


A trustee was directed to apply trust income for the “maintenance 
and education” of a minor. Trust income for the first year exceeded 
$12,000. The Commissioner of Internal Revenue asserted that since 
the settlor-father’s obligation to support his beneficiary-child continued 
after the creation of the trust, and since the trust was created to satisfy 
the father’s obligation, the income of the trust was taxable to the father 
HELD: Not all the trust income is taxable to the father, because there 
is implied authority in the trustee to accumulate so much of income 
as is not necessary for the child’s maintenance and education. The father 
could not have intended that such large amounts of income had to be 
spent each year on the child. Accordingly, the father is taxable only 
to the extent of trust income actually expended for maintenance and 
education and is not taxable on the accumulated portions of income. 
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INVESTMENT AND FINANCE 


Edited by OSCAR LASDON 





Interest Rates on Municipal Bonds 


HERE is no single level of in- 

terest rates on State and local 
government bonds. Instead, there 
is a wide array of yields which re- 
flect the many gradations of risk 
and marketability. These findings 
are disclosed in a recent Statistical 
Bulletin of the Investment Bankers 
Association of America which 
notes that, although a yield index 
is a useful abstraction, it can 
sometimes be misleading. It is in- 
correct, we are reminded, to speak 
of the level of interest rates on 
municipal bonds in terms of a 
single yield index. 

The IBA examines some of the 
characteristics of this range of 
interest rates by reviewing all gen- 
eral obligation bonds sold during 
the month of May which had final 
maturities of 16 to 20 years. By 
so limiting final maturities, the in- 
fluence of differences in due dates 
on interest costs was largely elim- 
inated. May was deemed an 
especially appropriate month for 
study because of the large volume 
of bonds sold and the fact that 
general interest rates were stable 
during the month. The study cov- 
ered 145 issues aggregating almost 
$257 million. 


On a dollar volume basis, over 
90 per cent of the issues were rated 
A or better, with over 41 per cent 
in the Aaa grouping. Only 7 per 
cent were unrated. The picture 
was quite a bit different, however, 
when viewed according to the 
number of issues. Only 48 per cent 


were rated A or better, and less 
than 5 per cent were in the Aaa 
classification. Over half the num- 
ber of issues were unrated. 

With reference to size, about 61 
per cent of dollar volume was 
accounted for by issues of over $5 
million. Issues amounting to more 
than $1 million accounted for 
about 86 per cent of the dollar 
volume total. But on the other 
hand, flotations of over $1 million 
each constituted only 25 per cent of 
the total number of issues. As a 
matter of fact, the median size issue 


fell in the $250,000-$500,000 range. 


The IBA’s analysis of interest 
costs disclosed these principal find- 
ings: 

1—Although interest rates on 
municipal bonds tend to decline as 
the size of the issue increases, the 
declining scale of rates reflects the 
fact that, as a class, the larger 
issues are of higher quality than the 
smaller issues. It does not reflect 
a discounting of small issues be- 
cause of their size, per se. 

Bonds rated A comprised 44 per 
cent of the total number of rated 
issues covered in the study and 
were reasonably homogeneous 
from the standpoint of investment 
quality. However, there was no 
tendency for larger issues to have 
an interest cost advantage over 
smaller issues. 

Actually, A rated issues of 
$250,000 or less were sold at 
slightly lower interest costs than A 
rated issues of $5 million or more. 
The IBA regards this as “evidence 
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that the municipal bond market is 
exceptionally well organized to 
handle small bond issues with great 
efficiency and low cost.” 

2—The “typical” municipal bond 
is the A rated bond. The median 
net interest cost on A rated bonds 
was very close to the median net 
interest cost on all issues. 

8—Classified according to num- 
ber of issues, almost one-third had 
a net interest cost ranging from 
2% to 8K per cent; 70 per cent fell 
within the 2% to 8% per cent range; 
87 per cent ranged from 2% to 
3% per cent. Only 2.8 per cent 
of the total number of issues were 
sold at net interest costs in excess 
of 4 per cent. 

4—Classified according to dollar 
volume, more than 40 per cent had 
a net interest cost ranging from 2% 
to 2% per cent; one-third ranged 
between 2% and 8 per cent; almost 
90 per cent were sold at net interest 
costs between 2% and $ per cent. 
Less than 1 per cent of the dollar 
volume of bonds was sold at net 
interest costs in excess of 4 per 
cent. 

5—The spread between the 
median interest cost of Aaa bonds 
and Aa bonds was 25 basis points; 
the spread between A and Baa 
bonds was 48 basis points. As a 
consequence, there was a consider- 
able overlapping in the interest 
costs on bonds of different ratings. 

This drives home the fact that 
the market often evaluates an issue 
at a different quality level than do 
the rating agencies. 

6 — There were considerable 
differences in quality and market- 
ability among bonds carrying the 
same rating. On the average, there 
was a spread of around 50 basis 
points between the highest and 
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lowest interest costs on bonds in 
the same rating group. On Aaa 
bonds, the spread between the 
highest and lowest interest costs 
was 44 basis points; on Baa bonds, 
the spread was 85 basis points. 

Thus, the spread of interest costs 
within a given rating group was 
usually greater than the spread in 
costs between the rating groups. 

7—Unrated bonds, as a group, 
were sold at lower interest costs 
than Baa rated issues. These un- 
rated bonds varied widely in 
quality, as is apparent from the 
fact that some sold at interest costs 
in the Aa range while others sold 
at considerably higher interest 
costs than any of the Baa rated 
bonds. As a group, however, un- 
rated bonds fell about midway in 
quality and marketability between 
A and Baa issues, as judged by the 
median net interest costs on other 
issues. 


Revolving Credit 


Contrary to popular belief, re- 
volving credit is not a post World 
War II development. Originating 
during the depression of the 1930's, 
this type of credit arrangement is 
now common in retail stores. It is 
a hybrid between the open charge 
account and the installment 
account. 

Revolving credit is similar to 
open charge credit in that down- 
payments are not required. How- 
ever, it differs from the ordinary 
charge account in that recurring 
payments are made over a pre- 
determined period of time whereas, 
in the latter instance, payment is 
expected in one lump sum. No 
service or carrying charge is in- 
curred in an open charge account 
if payment is made within a reason- 
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able time; on the other hand, a 
carrying fee is almost always 
charged on the balance due in a re- 
volving credit account. In addi- 
tion, under revolving credit, title 
to the merchandise purchased 
often remains within the store 
under a conditional sales contract, 
or something equivalent thereto, 
until full payment has been made. 


An obvious point of difference 
with installment credit is that down 
payments are customary under in- 
stallment transactions. An install- 
ment transaction is also distin- 
guished by the fact that the item 
involved is generally of a high unit 
value, durable, and of substantial 
repossession value as well. An in- 
stallment transaction is usually for 
one article and is not set up to 
cover recurring purchases. In con- 
trast, under the revolving credit 
plan, the expectation is that the 
customer will purchase a series of 
articles, which are generally of low 
unit value; it is anticipated that he 
will continue to make such pur- 
chases on a recurring basis. 

A complete account of the de- 
velopment, growth of and outlook 
for Revolving Credit appears in 
Business Management Survey No. 
6 of the Bureau of Business Man- 
agement of the University of 
Illinois. Authored by Nebraska 
University Professor Robert H. 
Cole, this ground-breaking study is 
of both academic significance and 
practical value. 

In his monograph, Professor 
Cole comments on one controversy 
causing some concern to those 
bankers who make direct loans to 
retailers. Where such loans are 
secured by revolving credit ac- 
counts that have been pledged as 
collateral (and not sold outright), 


“there arises the question of the 
lien of the bank as a priority in case 
of bankruptcy of the person owing 
the account that was assigned by 
the store to the bank as collateral 
for the loan. In the March, 1957 
issue of THE BANKING LAW 
JOURNAL, reference was made to 
the recent decision of the U.S. 
Court of Appeals for the Fifth 
Circuit in the case of the Republic 
National Bank of Dallas v. Vial, 
232 Fed. (2d) 785. In this case it 
was held that the filing of a notice 
of assignment of accounts receiv- 
able gave priority as against the 
trustee in bankruptcy only with 
respect to such accounts as were 
receivable at the time of the filing 
of the notice, and that the assign- 
ment of subsequent accounts were 
not entitled to the same protection 
in so far as the assignee is con- 
cerned. The court, however, 
pointed out that the Texas law had 
been changed subsequently by 
amendment of the statute to pro- 
vide that accounts receivable 
‘means an existing or future right 
to the payment of money presently 
due or to become due (a) under 
an existing contract or under a 
future contract entered into during 
the effective period of the notice of 
assignment. .... 


Presumably, remarks Professor 
Cole, had the amendment to the 
statute been in effect at the time of 
assignments in the aforementioned 
case, the holding of the court 
would have been different. “Thus, 
in those states that require the fil- 
ing with the county clerk of the 
notice of assignment of accounts 
receivable and that have not 
passed legislation directly con- 
cerned with revolving credit ac- 
counts, bankers are concerned with 
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the advisability of accepting such 
accounts as collateral for loans to 
retailers, because unless specifically 
stated the banker usually can con- 
sider the lien of his institution as 
a priority only as to those accounts 
that were in existence at the time 
of the execution of the assignment 
and the filing of the notice.” It is 
obvious, he observes, that a revolv- 
ing credit account will appear less 
desirable to a banker if, each time 
an addition to the account is made, 
a new assignment is required and 
a new notice filed. 


Inflation 


The Bankers Trust Company of 
New York lists the three main 
forces which have been imparting 
an inflationary bias to the Ameri- 
can economy. 

1—An economic, social and poli- 


tical environment which stimulates 
and underwrites a relatively high 
level of private and public demand. 

2—A favorable bargaining cli- 
mate for labor which not only 
causes gains in industrial produc- 
tivity to be pre-empted by rising 
wages but persistently adds to pro- 
duction costs in general. 

38—A popular mandate for econ- 
omic policies which place the 
support and expansion of employ- 
ment ahead of the maintenance of 
price stability. 

The New York institution feels 
that these forces, which have been 
imparting an upward bias to prices, 
are likely to be with us for some 
time to come. Consequently, it 
concludes, the prospect is that the 
major price indices will continue 
to display an upward trend in the 
years ahead. Nevertheless, it is 
not expected that prices will move 
steadily upward. Some repetition 
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of past experience is looked for, 
with probable advances in periods 
of expanding economic activity 
and a flattening out, or some 
modest sagging, in periods of busi- 
ness slack. Such subsidence, how- 
ever, will be insufficient to correct 
for the preceding advance. 

Major price indices are ex-- 
pected to advance in the next 5 to 
10 years, but at a slower pace than 
in the 1955-57 period. “As a 
reasonable guess,” it is ventured, 
“the rise might be expected to 
average somewhere between 1 and 
2 per cent per year.” 

Nominee Registration 

Nominee registration, what it is 
and what it does, is explained by 
Russell A. Hunter, Investment 
Officer of the Girard Trust Corn 
Exchange Bank of Philadelphia. 

Immediately upon the receipt of 
securities belonging to a decedent, 
most Trust Companies begin the 
process of transferring the regis- 
tered issues into the name of their 
nominee. For this purpose, a bank 
nominee is usually a partnership 
comprised of Senior Officers of the 
Trust Company. The sole func- 
tion of this partnership is to hold 
title to registered securities belong- 
ing to the many estates and trusts 
for which they act in an agency or 
fiduciary capacity. The estate, of 
course, remains the real or bene- 
ficial owner. 

Mr. Hunter notes that such an 
arrangement is usually feasible 
only for those institutions which 
specialize in the administration of 
decedent estates and trusts. How- 
ever, the advantages of nominee 
registration are many. 

One of the most important 
benefits is the ability to sell and 
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make good delivery of any regis- 
tered security at a moment's 
notice, so that immediate advan- 
tage may be taken of a favorable 
market situation. Otherwise, sale 
could be subject to the delays in- 
volved in obtaining the necessary 
papers required by transfer agents. 
These include current copies of 
letters testamentary, certified 
copies of the will, affidavits of 
domicile, inheritance tax waivers, 
signatures of all co-executors (who 
may be widely dispersed geograph- 
ically), etc. 


For nominee registration, the ap- 
proval of the co-executor is neces- 
sary and must be obtained. “In 
some instances,” notes Mr. Hunter, 
“an uninformed co-executor will 
resist the idea of transferring secu- 
rities to the name of a nominee but 
after patient explanation of the ad- 
vantages of such an arrangement, 


he usually realizes that his fears of 
the estate losing title to the securi- 
ties are groundless.” 


Odds and Ends 


The Federal Reserve Bank of 
Boston’s Research Report No. 3 
deals with Problems of Financing 
and Managing New Research- 
Based Enterprises in New England. 
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It is authored by Professor A. H. 
Rubenstein of M.LT. 

Economic Characteristics of the 
Sixth Federal Reserve District has 
been issued by the Research De- 
partment of the Federal Reserve 
Bank of Atlanta. 

An Economic Fact Book, which 
presents a statistical record of ac- 
tivities in the Eleventh Federal 
Reserve District, has been pub- 
lished by the Federal Reserve Bank 
of Dallas. 

A workshop on “Loans and the 
Management of Bank Funds” has 
been conducted for the third year 
by the Kentucky School of Bank- 
ing. The Kentucky School of 
Banking is sponsored by the 
University of Kentucky, the Ken- 
tucky Bankers Association and the 
Department of Banking of that 
state. Discussion by bankers was 
centered on materials and prob- 
lems developed by University of 
Kentucky Professor John T. Masten, 
appearing under the title Cases in 
Commercial Banking. 

The Institute of Life Insurance, 
New York 22, N.Y., and the United 
States Savings and Loan League, 
Chicago 1, IIL, have each issued a 
Fact Book for 1958. All pertinent 
industry statistics are included. 





BOOKS FOR BANKERS 


BANKERS MANUAL ON THE 
UNIFORM COMMERCIAL 
CODE, Massachusetts Bankers 
Association, 80 Federal St., Bos- 
ton 10, Mass. and The Lawyers 
Co-operative Publishing Com- 
pany, Rochester, N.Y., 246 pages, 
price $5.00. Bankers in Massa- 
chusetts, Kentucky and Pennsyl- 
vania, states where the Uniform 
Commercial Code has already 
been enacted, will be keenly in- 
terested in this new handbook, 
which contains a concise and 
expert explanation of how the 
code effects the various com- 
mercial transactions in which 
banks are involved. A variety of 
legal forms are included in the 
appendix based in part on an 
earlier volume on the same 
subject published by the Penn- 
sylvania Bankers Association and 
the Philadelphia and Pittsburgh 
Clearing House Associations. 
The new handbook has been pre- 
pared by the following distin- 
guished Massachusetts counsel: 
Walter D. Malcolm, Bingham, 
Dana & Gould; William J. 
Speers, Jr., Warner, Stackpole, 
Stetson & Bradles; Austin A. 
Ashley, Bingham, Dana & Gould; 
Arthur P. Schmidt, Gaston, Snow, 
Motley & Holt; Alfred Gardner, 
Robert Moncreiff, both of 
Palmer, Dodge, Gardner & Brad- 
ford; Peter F. Coogan, Oscar W. 
Hauseermann, Jr., James Voren- 
berg, all of Ropes, Gray, Best, 
Coolidge & Rugg; Robert Hay- 
dodk, Jr., Robert C. Hooper, 
both of Bingham, Dana & Gould; 


Charles C. Craig, all of Boston, 
Massachusetts. 


INTRODUCTION TO BUSINESS 


FINANCE. Bion B. Howard and 
Miller Upton. McGraw-Hill Book 
Company, Inc. New York, 1953. 
Pp. 552. $6.50. The authors of 
this book point out in the intro- 
duction that since finance is a 
major administrative function, 
along with production and mar- 
keting, it would seem reasonable 
to teach it from the administra- 
tive standpoint. They have there- 
fore prepared a text on the sub- 
ject of business finance to be 
used by those who ascribe to 
this theory rather than to the 
traditional concept of the subject 
corporate finance. In approach- 
ing the subject they divide their 
book into the topics of financial 
planning, financing and financial 
control. 


ESCROW HANDBOOK. Sidney N. 


Reeve. P.O. Box 2031, Van Nuys, 
California. 1957 Pp. 107. $5.00. 
Mr. Reeves, an escrow officer 
and instructor and retired real 
estate broker, has compiled a 
useful book on the subject of 
escrows and escrow agreements. 
The book, though brief, contains 
a considerable amount of prac- 
tical information on conducting 
an escrow business, with particu- 
lar emphasis on various check 
points to keep in mind in han- 
dling escrow arrangements. It 
also contains numerous recitals 
to be used in such agreements. 





A nurse 
nudged us 
to action 


“We ought to tell all our people 
about U.S. Savings Bonds as 
regularly as we tell them about 
safety,” said our nurse in the 
first aid room. “Many of the men 
and women who come in here 
don’t even know we have a Pay- 
roll Savings Plan.” 

We had to admit she was 
right. And when we called our 


% State Savings Bond Director, he 


agreed with her. He helped us 
set up a company-wide informa- 
tion plan that tells every em- 
ployee — frequently — about the 
advantages of buying U. S. Sav- 
ings Bonds systematically. 

That was just a few days ago. 
Today we have the largest em- 
ployee participation we've had 
since the mid-forties. People al- 
ways welcome a chance to make 
use of this sound and simple 
savings plan. Today there are 
more payroll savers than ever 
before in peacetime. Look up 
ae State Director in the phone 

k or write: Savings Bonds 
Division, U.S. Treasury Dept., 
Washington, D. C. 

















